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eons JouRNAL is published 
to advance sound thinking in 
the field of insurance law re- 
lating to Life, Health and 
Accident, Fire and Casualty, 
Automobile, and Negligence, 
and to review unfolding de- 
velopments of interest and im- 
portance. Thus the JourNAI 
presents timely articles on 
pertinent subjects of insur- 
ance law, digests of recent 
decisions, comments on pend- 
ing legislation, reviews of 
legal articles in contemporary 
publications, and other fea- 
tures reflecting the changing 
scene of insurance law within 
its scope of coverage. 


In the interest of stimulating 
current thought and frank 
discussion of significant rele- 
vant topics in insurance law, 
the pages of the JouRNAL are 
made freely available. Be- 
cause of this open policy of 
expression, no editorial re- 
sponsibility is assumed for the 
ideas and opinions set forth. 
On this basis contributions 
are invited. 
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Mutual and Fraternal Surpluses— 
Class Suits for Accounting 
and Distribution 


by WILLIAM E. MOONEY 


N THE PAST twelve years there has 

been a wave of litigation against general 
corporations, in which minority stockholders, 
or those holding small beneficial interests in 
reorganizations, have sought accountings, 
distributions of surplus and other relief that 
would seriously interfere with the internal 
management of the companies. Many of 
these suits were brought by persons who 
purposely bought small interests in the cor- 
poration in order to have a basis for suit, 
while others were inspired, no doubt, by 
those scenting large attorneys’ fees. These 
suits have all been based on the lofty theory 
that they were for the protection of the for- 
gotten man against the machinations of cor- 
porate officers and directors. Whenever a 
company made a change in its corporate 
structure, proposed a new financial arrange- 
ment, or sometimes, because the company 
was merely pursuing the even tenor of its 
way, without proposing any changes, some 
stockholder with small financial interest 
would proceed with a nuisance suit for the 
sole purpose of forcing the company to 
appease him by purchasing his holdings at 
an exorbitant price. Most of these suits were 
“class suits” where one plaintiff endeavored 
to represent all other similar interests. Many 
corporations settled by the purchase of plain- 
tiff’s interests and often paid substantial 
attorney’s fees and costs. Otherwise, the ex- 
pense of proper defense would be enormous 
in expenditure of corporation funds as well 
as in the time of the company officers and 
employees. These suits increased to such a 
number as to cause the State of New York 
recently to enact laws requiring the plaintiff 
to have been a stockholder or member of 
the corporation at the time that the acts of 
which he complained took place, and for- 
bidding any action by stockholders owning 
less than 5% of any class of stock, and, 
unless they own over $50,000 market value 
of the company’s stock, be compelled to post 
security for the corporation’s defense ex- 
pense. There has been some criticism that 
this legislation deprives the “little fellow” 
of his day in court, but the “little fellow” 
has abused his day in court so often that 
legislatures are becoming tired of the ar- 
rangement. 
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T HE PROTECTION from piracy 
by inspired minorities, of the sur- 
pluses of mutual and fraternal insurers, 
while at the same time keeping the 
courts open for the correction of abuses 
in management, involves a delicate bal- 
ancing of the respective interests of the 
individual aggrieved policyholder, his 
insurer, and the public or general body 
of policyholders. In recent years many 
attacks, bona fide and otherwise, have 
been made on the surpluses of insurance 
companies. Mr. Mooney here ably com- 
bats the fallacy of attempting to com- 
pute “actual cost’ of insurance on any 
short term basis—the putting of every 
company on a see-saw between solvency 
and insolvency. His full and carefully 
annotated paper is an armory for the 
defense of the legitimate liberal surplus 
| mecessary to a proper long-view func- 
tioning of the mutual or fraternal in- 
surer.—T he Editor, 








Insurance a Target 


Insurance companies, with their tremendous 
portfolios, could not long remain immune 
to this character of action, especially when 
those companies which are organized on the 
mutual plan find their members in a dual 
relationship. Including those suits now 
pending on appeal I have found that at least 
sixty life insurance companies have been 
defendants in suits of this character within 
the last five year period. We may safely 
assume that there were other suits of this 
character that did not get to the reviewing 
court, 


State Insurance Director 


In providing for the public regulation of 
insurance it has seemingly been the intent 
of legislatures to vest considerable authority 
in the State Insurance Director, and his du- 
ties and authority have been added to over 
the years. Several states have not only en- 
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dowed their Insurance Directors with ample 
authority over the insurance companies in 
their charge, but have limited policyholders 
in the character of actions they may bring 
against their companies, especially if the ac- 
tion were to involve the internal affairs of 
the company. Many states now provide that 
suits for receivership, injunction and liquida- 
tion must be brought by the State Director 
of Insurance, and by him only,—and these 
actions are generally removed from the con- 
trol of the policyholders. Because of these 
nuisance suits against insurance companies 
there has been the trend to deprive the 
policyholder of any right to institute any 
action that will involve the internal affairs 
of the company. But, as is usual, there is a 
controversy as to whether the policyholder 
does not have concurrent right to file such 
action along with the Director of Insurance, 
—and insurance companies always must face 
the fact that the policyholder may look 
around and choose his forum. 


Interfering Suits 


Companies that are as carefully regulated 
and supervised as insurance companies should 
not be subject to nuisance suits by policy- 
holders. But only a few courts agree with 
this statement. It was said in Swan v. Mu- 
tual Reserve Fund Life Assn. 155 N. Y. 9, 
49 N. E. 258 (1898) that “the objects of life 
insurance corporations invest them with 
such a public interest that the state has 
placed them within the superintendence of 
a special department and every consideration 
militates in favor of the protection which the 
state has thrown around these companies. 
* * * the possibility of suits interfering with 
the management of the corporate affairs, 
and which might produce hopeless confu- 
sion * * * might impair the efficiency of the 
company, if not wreck it.” 


The Most Recent Case 


The most recent decision along this line 
is that of People ex rel. Benefit Assn. of Rail- 
way Employees v. Miner, as Judge, 387 Ill. 
393. This was an action filed by a member 
of a mutual life insurance company on be- 
half of all other members thereof and hold- 
ers of insurance policies and certificates issued 
by the company. The complaint challenged 
the validity of certain agency contracts, 
asked for an accounting, prayed for the re- 
moval of certain directors and officers and 
asked for an election to fill the vacancies 
thus created. Motion was made by the in- 
surance company to dismiss the suit under 
section 201 of the Illinois Insurance Code 
for the reason that this section contemplated 
that such suit may be maintained by the 
Director of Insurance only. This motion 
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was overruled, and instead of the company 
appealing, it filed an original mandamus ac- 
tion in the Supreme Court to compel the 
Judge to dismiss the first suit. 

In its first holding, the Supreme Court said 
that section 201 of the Illinois Insurance 
Code did not require all suits involving or 
concerning the business of an insurance 
company to be brought by the Director of In- 
surance, represented by the Attorney General, 
but only that all suits enjoining, restraining 
or interfering with the prosecution of the 
business of an insurance company should be 
so brought, and with this reasoning denied 
the writ of mandamus sought by the insur- 
ance company. 


The Final Opinion 


A rehearing was sought, and the Supreme 
Court reversed itself and its final opinion is 
now, in part, as follows: 

“It is clearly announced in People ex rel. 
Palmer v. Niehaus, 356 Ill. 104 and in People 
ex rel. Lowe v. Marquette Nat. Fire Ins. Co., 
351 Ill. 516, that the State, and not the 
courts, has authority under its police power, 
for the protection of the public, to supervise 
the operations of insurance companies. We 
discover no ambiguity in section 201 of the 
Insurance Code. This language plainly pro- 
hibits the making or entering of any order, 
judgment or decree enjoining, restraining or 
interfering with the prosecution of the busi- 
ness of any insurance company, and counsel 
for relators urge that the orders questioned 
hereto seriously interfere with relators’ busi- 
ness; that therefore the circuit court has no 
jurisdiction of the subject matter except tu 
enter an order dismissing the suit. On the 
other hand, counsel for respondents, in sup- 
port of their contention that the relief prayed 
is such as a private individual may procure 
against an insurance company, point out 
that, prior to the adoption of the Insurance 
Code the statute * * * provided that ‘No 
order, judgment or decree providing for an 
accounting or enjoining, restraining or inter- 
fering with the prosecution of the business 
of any domestic insurance corporation’ shall 
be made otherwise than upon application of 
the then Director of Trade and Commerce, 
and that in the adoption of the Insurance 
Code in 1937 the language ‘providing for an 
accounting’ was omitted from the statute, 
and that therefore the reasonable deduction 
is that it was not intended that such relief 
should be barred an individual citizen, and 
since one relief sought here is to secure an 
accounting, the court had jurisdiction of 
Petersen’s suit. * * * 
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“Interfere” 


“Does the action sought to be brought by 
Petersen interfere with the business of the 
relator insurance association? If relief is 
granted, and the directors and officers, who 
are charged with wrongful acts, are removed 
from their offices and declared ineligible to 
hold such office, such a decree would require 
the sending out of notices of special election 
to fill the vacancies and the procurement of 
other agents to conduct the business. The 
word ‘interfere’ according to standard lexi- 
cographers, means ‘to enter into, or to take a 
part in, the concerns of others; to inter- 
meddle, interpose, intervene’. Nor is a suit 
of the character involved here similar to the 
derivative action of a stockholder of a gen- 
eral corporation which is instituted when 
the directors have an interest adverse to that 
of the corporation or refuse to cause it to 
institute proceedings, as is argued by re- 
spondents. Insurance companies, being en- 
gaged in a business charged with the public 
interest and being the especial objects of the 
care and supervision of the State, present 
a different question. Swan v. Mutual Reserve 
Fund Life Assn. 155 N. Y. 9, 49 N. E. 258 
(1898), involving a statute similar to the one 
under consideration here, was an action by 
a policyholder for himself and others, to 
compel the company to set aside certain 
sums for a reserve fund and to limit the 
expenses incident to its management. It was 
held that the plaintiff did not have legal 
capacity to maintain the action. It is there 
pointed out that there is reason for making 
a distinction between insurance companies 
and other corporations because the former 
have characteristics which entitled them to 
be regarded almost as public in their nature. 
They are unlike private corporations organ- 
ized purely for a pecuniary profit. It is also 
pointed out in that cause that in such an 
action against an insurance company, the 
plaintiff is not maintaining purely a private 
action with results which concern only him 
and the corporation, but is maintaining one 
which concerns a large body of the public 
and the continued management of the affairs 
of a particular class of corporations which 
have been made the especial objects of care 
and supervision of the State. * * * 

“Tt is conceivable that an accounting may 
be sought which would in nowise interfere 
with the business of the company, such as 
an agent’s suit for accounting as to commis- 
sions; but where the accounting is such as 
clearly interferes with the business of the 
association, it seems clear that such is still 
within the purview of section 201 of the In- 
surance Code. This appears to be such a 
case. * * * 

“* * * the question here is not whether 
the suit will, as a deal in futures, prove 


beneficial or harmful to the association. It 
is rather whether such a suit interferes with 
the business of the association. It must be 
remembered that section 201 of the Insur- 
ance Code does not forbid the maintenance 
of such a suit, but, because of the public 
interest in the business, forbids such a suit 
by an individual when it interferes with the 
business of the company. 


A Member’s Remedy 


“Petersen may have his remedy by applica- 
tion to the Director of Insurance, requesting 
the bringing of such a suit, or correction of 
the evil he says exists. It cannot be pre- 
sumed that the Director, upon proper show- 
ing, would refuse to take such action as may 
be required to remedy the situation. If he 
should refuse to act, review of his decision 
can be had under section 407 of the Insur- 
ance Code. In American Surety Co. v. Jones, 
384 Ill. 222, it was held, citing People ex rel. 
Gosling v. Potts, 264 Ill. 522 that mandamus 
will lie to compel the Director of Insurance 
to do his duty under the statute.” 


Partnership and Trust Theories 


In the recent wave of suits against mutual 
life insurance companies for accounting and 
for a distribution of surplus the plaintiffs 
have used a fairly uniform line. They have 
gone back into the early history of insur- 
ance (both life and fire) and have been able 
to produce precedents holding that mutual 
insurance is a partnership, and, arguing from 
that premise, aver that, if it is a partnership 
then the insured is a partner, and when he 
withdraws from the partnership (i. e., sur- 
renders his policy for the cash value) he is 
entitled to his pro rata part of the company’s 
undistributed surplus. Then, to make it ap- 
pear even more logical, some decisions have 
been found that hold that in mutual insur- 
ance the company is trustee for its policy- 
holders and that on withdrawing from the 
trust the policyholder is entitled to an ac- 
counting of all the undistributed surplus of 
the trust. In some of these suits even old 
tontine cases have been cited to sustain the 
theories of the plaintiffs, and of course, gen- 
eral language used in such cases sounds 
serious when applied to mutual life insur- 
ance. It is with great difficulty that the dif- 
ferences between the old tontine policies and 
the modern life insurance certificates may be 
pointed out to a modern court. 


Suits by Lapsed Policyholders 


In another series of suits against mutual life 
insurance companies (19 are now pending on 
appeal in Illinois) the holder of a lapsed or 
surrendered life policy seeks distribution for 
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the benefit of all holders of lapsed or surren- 
dered policies in the company of that por- 
tion of the undistributed surplus of the 
company which each policyholder is enti- 
tled to have distributed to him. 


The policyholders’ theory in each case is 
that in a mutual life insurance company the 
assets of the company, including the sur- 
plus, are held by the company for the benefit 
of all the members. The members are en- 
titled to participate in the surplus accruing 
during the terms of their membership, in 
proportion to their contributions to such 
surplus. A right to distribution of the in- 
terest of any policyholder in the entire un- 
distributed surplus accruing during the period 
in which the policy remained in force, arises 
immediately upon the lapse or surrender or 
maturity of the policy. The policyholders 
say they do not depend for their rights upon 
their policies but claim, as members, some- 
thing additional. 


The insurance company’s theory is that all 
rights of the insured are expressed in the 
policy of insurance. When such policy lapses, 
or is surrendered, the insured has no further 
interest in the assets of the company and is 
not entitled to share in the surplus. The 
surplus is to be distributed only to those 
who are policyholders at the time the com- 
pany ceases to do business. And, they con- 
tend, such action is reserved solely to the 
Director of Insurance of the state where the 
company is incorporated. 


Some of the plaintiffs’ arguments are rather 
ingenuous. For instance, they will point out, 
from public records, that in mutual life in- 
surance many companies have an actual to 
expected mortality experience of less than 

%, and that therefore the premium being 
based on 100% mortality there is a saving of 
40% of the premium in just this instance. 
Then they call attention with force to the 
hearings of the T. N. E. C. where some effort 
was made to point out the large surplus car- 
ried by insurance companies and to the sug- 
gestions made, on occasion, that the surplus 
was too great. It is always possible for 
them to draw on the erudite statements of 
many so-called insurance counselors who, 
for reasons best known to themselves, seem 
always to be unanimous jin averring that the 
policyholder is cheated when he buys level 
premium insurance,—that term policies with 
low rates are best. 


Outmoded Phraseology 


Some attorneys for insurance companies 
contend that these cases are always danger- 
ous because insurance phraseology has not 
changed sufficiently to define the present 
relationship between company and policy- 
holder. Mutual and fraternal life insurance 
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companies were organized long before there 
were any specific statutes governing them. 
They relied, at that time, on the law of con- 
tracts, partnership, agency and on the thin 
framework of the law governing unincorpo- 
rated associations. Richards, Law of Insur- 
ance, sec. 13 (1932). 


Both mutual and fraternal life insurance 
societies still use terms indicating that the 
member is both the insurer and the insured, 
or that the relationship is a partnership, or 
that it partakes of the nature of a trust. We 
talk of “ownership by the members”, “dis- 
tribution of surplus” and “insurance at cost”, 
Many of these terms have been woven into 
legal decisions and have resulted in confu- 
sion in the minds of courts. Courts have 
stated that the funds or property of fraternal 
insurance societies acquired or held by the 
association was vested in the members jointly 
(e.g) Ahlendorf v. Barkous, 20 Ind. App. 
657, 50 N. E. 887 (1898) but others have held 
that this was not necessarily a severable 
right. Franklin v. Burnham, 82 New York 
Supp. 882 (1903); Great Council of Penn. v. 
Wtngohocking Tribe #33, 14 Penn. Dist. & 
Co. 719 (1930). We should be mindful of 
these facts and give serious attention to the 
use of proper words, as many of the terms 
that have been used may arise to haunt us. 
The great point made in the Andrews case 
(Andrews v. Equitable Life Assur. Soc., 124 
Fed. (2d) 788), was that the insurance policy 
was the entire contract. Fraternal insurance 
societies usually provide that their contract 
with the member consists of not only the 
certificate, but the application, the constitu- 
tion and by-laws. Accordingly, it would 
seem to be appropriate that the constitution 
and by-laws be combed carefully so that any 
idea of partnership is eliminated. 

It is true, however, that what these terms 
may have implied in the past may not be 
entirely true today, as many of the decisions 
were rendered before the modern compre- 
hensive insurance codes were enacted. And, 
now with every state designating the so- 
ciety as a corporate entity the fraternal society 
is not to be likened to a partnership, nor to 
a trust. 


Insurance at Cost 


Theoretically, a mutual, or fraternal, life 
insurance society furnishes insurance at ac- 
tual cost. Practically, there may be no true 
method by which the actual cost is deter- 
mined. To make a success of the enterprise 
and assure each policyholder what he con- 
tracts for (i. e. insurance that is certain) the 
company must not only earn sufficient to 
mature its contracts, Jenkins v. Talbot, 338 
Ill. 441, 170 N. E. 735 (1930), but its mor- 


tality experience must be favorable, its in- 
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vestment program sound, its return on its 
investments steady and above minimum re- 
quirements, and its management must be 
economical. To earn less than needed pro- 
motes eventual insolvency. Abnormal death 
rates and unusual investment losses will 
eliminate any large surplus. And these ele- 
ments can never be accurately calculated at 
a fixed moment. It is true, that based upon 
previous experience, there are tests for valu- 
ing assets, reserves and liabilities and arriv- 
ing at surplus as of a day certain, but these 
are all based on the theory that the future 
will be at least as favorable as the past. The 
experiences of 1930-1935 in falling values on 
insurance investments, and the experience 
of 1934-1944 on changes in interest assump- 
tion indicate difficulties that are most un- 
usual and that a competitive business cannot 
clearly and fully anticipate. Huebner Foun- 
dation Lectures, p. 85-88. It is therefore not 
a simple matter for a company to determine 
its costs at the end of certain periods and 
then divide every dollar of surplus with its 
policyholders. The net reserve that is re- 
awed to be retained is the reserve fixed by 
law and by good insurance practice and is 
usually those portions of the premium not 
used in the payment of current death claims 
and expenses. Inasmuch as these reserves 
are fixed by law or by contract with the 
members or by both no change may law- 
fully be made by a solvent going concern in 
this respect. The advantage of having an 
ample surplus, in addition to this net reserve, 
has been noted in the past few years where 
companies, faced with a decline in interest 
return on investments, have changed from 
a 31%4% interest basis or higher to a 3% 
basis or lower. Without ample surplus this 
could not have been accomplished, and we 
would have the situation of companies fast 
re-investing their funds in 24% securities 
with outstanding contracts based on 3YU% 

interest assumption. A company or society 
cannot long promise its policyholders a 
greater rate of interest than it is earning. 


Statutes Requiring Retention of 
Substantial Surplus 


The fallacy of thus putting every company 
on a see-saw between solvency and insol- 
vency each year has been obviated by stat- 
utes requiring companies to retain substantial 
surpluses beyond their usual current and 
contingent liabilities. Courts must be im- 
pressed with these fundamental ideas con- 
cerning life insurance. And courts have 
responded with enlightened opinions when 
they have had the problems fully presented 
to them. In the case of Sovereign Camp 


W. O. W. v. Murphy, 17 Fed. Supp. 650, 
(1936) the court said: “It is contended for 
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the defendants that the reserves are built up 
by payments from the members but that 
they are not intended to be and are not dis- 
bursed to the members who made the pay- 
ments which produced the excess over 
benefits represented by the reserves * * *, 
We find no merit in the contention, but are 
convinced that in so far as the reserves are 
anything more than mere bookkeeping en- 
tries they are intended to and do inure to 
the benefit of every member by providing 
stability and solvency to the corporation.” 


A society cannot be carried on for the bene- 
fit of its members if it operated or was com- 
pelled to operate at a loss. Lutheran Mutual 
Aid Society v. Murphy, 223 Iowa 1151, 274 
N. W. 907 (1937). 


Fraternals Distinguished 


It will be well to remember that the fra- 
ternal life insurance society is to be dis- 
tinguished from the mutual life insurance 
company in this respect: that there is noth- 
ing in the various laws governing fraternal 
societies whereby the insurance commis- 
sioner is empowered to force the fraternal 
society to declare dividends or distribute 
its surplus. With mutual life insurance 
companies the insurance commissioner has 
the power to require the company to de- 
clare and pay a dividend. 


Fixing an Upper Limit for Surplus 


We can imagine the theoretical case of a 
company having such a large surplus as to 
be unjustified in not distributing a portion 
of it to its members. Some states, (New 
York, for instance) establish an upper limit 
for the surplus which may be held by any 
life insurance company, and, with a board 
of directors whose duty it is to see that 
safety is assured its members, with super- 
vision by state insurance departments and 
with the knowledge by the society itself 
that it must be able to fully justify its 
attitude on distribution of surplus, either 
financially or competitively with other com- 
panies, there will be no reasonable ground 
for complaint that a company or society is 
holding an unjustifiably large surplus. 


Part or all of the surplus may be due its 
policyholders, but actuaries and statisticians 
are aware of the practical difficulties, as 
well as the expense, of producing a meticu- 
lous dividend or refund among the policy- 
holders. The most practical method, as well 
as the one that will not incur an expense 
beyond what is reasonable, is to have the 
society’s directors fix the surplus by equi- 
table rules, so that each policyholder gener- 
ally may receive his full share of the divisible 
surplus, This means that the entire surplus 
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cannot be refunded, as a great portion of 
it must be retained by the company for the 
further fulfillment of its agreements. Coons 
v. Home Life Ins. Co., 368 Ill. 231, 13 N. E. 
(2d) 482 (1938), Rhine v. New York Life 
Ins. Co., 273 N. Y. 1,6 N. E. (2d) 75 (1936). 
Assuming this allocation to be fair the 
Insurance Director will approve it. If it 
does not meet with his approval then the 
company actuaries may be asked to justify 
it, and it is possible that the matter of 
refund will be adjusted amicably. Greef v. 
Equitable Life Assur. Soc., 160 N. Y. 19, 54 
N. E. 712 (1899). 


A Liberal Surplus Should be Retained 


No policyholder would long retain a con- 
tract with a company whose surplus was 
so depleted by refunds that it became fic- 
tional. Greef v. Equitable Life Assur. Soc., 
160 N. Y. 19, 54.N. E. 712 (1899). No insur- 
ance director would permit such a situation 
to occur. Therefore the retention of a lib- 
eral surplus is for the purpose of fortifying 
the very thing that the policyholders have 
purchased in the company or society. The 
lapsing or surrendering policyholder may be 
entitled to a refund of some part of the 
surplus, but when he took out his policy 
or membership his contract stated the exact 
amount he would receive on its lapse or 
surrender. He cannot reasonably ask for 
more. There can be no logical reason justi- 
fying a greater payment to one who lapses 
or surrenders his membership than to one 
who continues as a member. 

Accordingly, the surplus to be distributed 
to the policyholders should not be subject 
to the control of insurance commissioners 
or courts, except in the rare or theoretical 
case where the surplus retained is so high 
as to amount to confiscation or fraud. In 
cases that do get into court a conservative 
judicial attitude should be adopted that will 
tend to keep the company solvent and cap- 
able of performing its agreements. 


Federal Courts 


A few matters in connection with this 
character of action may now be considered 
settled, 


Because of the necessity that each plaintiff 
show the jurisdictional amount of $3,000 or 
more due to him from the company or 
society, few, if any, of these suits to compel 
a distribution of surplus may be brought 
in the Federal Courts. There the law is 
now settled that policyholders may not 
merge their interests to complete the juris- 
dictional amount, as the interests of the 
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policyholders are considered several and 
not joint, Entitling the action as a “class 
suit” adds nothing to the jurisdictional pre- 
requisite. Andrews v. Equitable Life Assur, 
Soc., 124 Fed. (2d) 788 (certiorari denied 
86 L. ed. 1755) (1941); Woods v. Thomp- 
son, 14 Fed. (2d) 951, (1926); Eberhard v, 
Northwestern Mut. Life Ins. Co., 241 Fed. 
353 (1917). Sturgeon, et al. v. Great Lakes 
Steel Corporation, 143 F. (2d) 819 (1944). 


Suits Over Trifles 


Where suits have to be brought by indi- 
vidual plaintiffs and others may not be 
joined, because each is considered to have 
a distinct contract in his favor, it may well 
be that the plaintiff cannot show an inter- 
est in the surplus that would entitle him 
to invoke the aid of equity in its recovery. 
It should be difficult to convince a court 
that a plaintiff who has paid in $75 or less 
in premiums would be entitled to sufficient 
from the surplus of the society to have a 
court annoyed with such litigation. Courts 
will presume there. is a cost to life insur- 
ance. And, inasmuch as equity will not 
entertain jurisdiction of suits over trifles 
the plaintiff would have to show a right to 
an amount exceeding the minimum a court 
of equity requires. See 21 Corpus Juris, sec. 
410 “Equity.” 


Limitations 


The character of plaintiff’s claim should be 
examined to determine whether it is pre- 
sented within the period provided by the 
statute of limitations. Unless the “trust 
fund” theory is the law of the state it would 
seem that all claims arising prior to the 
time of the running of the statute would 
be barred. 


The Class or Representative Suit 


The profit incentive to this character of 
litigation may be cut to a minimum if these 
suits may be prevented, and each policy- 
holder is required to file suit in his own 
name. When a policyholder sues to recover 
a fund that has been erroneously’ or fraudu- 
lently misapplied by the corporate officers 
or directors he may use the representative 
form of action so as to represent the rights 
of all policyholders or members. He may, 
also, be entitled to an award for his attor- 
ney’s fees if his efforts have produced finan- 
cial ain for the corporation. But, in these 
suits for distribution of the surplus, as dis- 
tinguished from those suits where money 
is brought into the corporate treasury, the 
sense of the law would seem to run counter 
to it being a proper class or representative 
suit. The Andrews case (Andrews v. Equi- 
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table Life Assur. Soc., [6 CCH Life Cases 
569] 124 Fed. (2d) 788 (1941) decided this 
point adversely to the policyholders. The 
court, in that case, held the claim to stem 
from the contract. Therefore, the claims 
are several, not related to or dependent 
upon each other, and a separate suit would 
be the proper method. Accordingly, the 
right of plaintiffs to bring a class or repre- 
sentative suit should be challenged in each 
instance. 


In a paper of this character it would be 
impractical to brief the statutes and de- 
cisions in each state. It would be impossible 
to reconcile the law in particular localities. 
But, it is hoped that the general discussion 
presented may give those interested a base 
from which to work out individual solutions 
of any problem that may confront them by 
virtue of this character of litigation. 

From the briefs in these various cases I 
have analyzed the citations and arguments 
relied on by each party, and have ampli- 
fied them with selected fraternal insurance 
cases. It has been an advantage to have 
heard the arguments in both the trial and 
reviewing courts in these recent cases and 
to have been consulted by some companies 
who were not immediately involved in the 
suits but who were highly interested in the 
result. 


Plaintiffs’ Theories—Partnership Theory 


The plaintiffs have usually relied on the fol- 
lowing theories: 1. A mutual, or fraternal, 
life insurance society partakes of the nature 
of a partnership and every member is at 
the same time insurer and insured. Gorman 


v. Russell, 14 Cal. 531 (1860); Carlton v. 
Southern Mut. ~~ Co., 72 Ga 371 (1880); 
Miller v. K. L. 69 Kansas 234, 76 re 


830 (1904); Filles v. Ill. Life Ins. Co., 

Kansas 193, 144 Pac. 257 (1914); ‘ioe : 
New York Protection Ins. Co., 21 N. Y. 52 
(1860); Krugh v. Lycoming Fire Ins. Co., 
77 Penn. 15 (1874); Given v. Rettew, 162 
Penn. 638 (1894); Babb v. Reed, 5 Rawle 
(Penn.) 151 (1835); Thomas v. Ellmaker, 
1 Parsons Equity Cases (Penn.) 98 (1844); 
Thomas v. Maccabees, 85 Wash. 665, 149 
Pac. 7 (1915); Korn v. Mutual Assur. Soc., 
8 Cranch (U. S.) 192, 3 L. ed. 195 (1810); 
Rohde v. U. S., 34 App. (D. C.) 249 (1910); 
Couch, Ency. Insurance, Vol. 1, sec. 235. 


“Actual Cost” 


2. A mutual insurance company or fra- 
ternal life insurance society is one wherein 
the mutual responsibility of the members 
is substituted for capital so that the price 
to be paid for any particular insurance 
should be determined by the losses and 
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expenses actually occurring during the pe- 
riod of the insurance. Savage v. Medbury, 
19 N. Y. 32 (1859); Rhine v. N. Y. Life Ins. 
Co., 248 App. Div. (N. Y.) 120 (1936); May 
on Insurance (4th ed.) Vol. 2, sec. 548. 


Common Fund 


3. The theory of mutual insurance is that 
the premiums paid by each member for 
the insurance constitute a common fund 
devoted to the payment of any losses that 
may occur. Mygatt v. New York Protection 
Ins. Co., 21 N. Y. 52 (1860); Union. Ins. Co. 
v. Hoge, 21 How. (U. S.) 35, 16 L. ed. 61 
(1858). 


Assets Belong to Members 


4. All the assets of a mutual, or fraternal, 
life insurance society, including the surplus, 
belong to the members, although the legal 
title thereto is vested in the corporate en- 
tity. Carlton v. Southern Mut. Ins. Co., 72 
Ga. 371 (1880); Berry v. Fire Ins. Co., 94 
Iowa 135, 62 N. W. 681 (1895); U. S. Life 
Ins. Co. v. Spinks, 126 Ky. 405, 96 S. W. 889, 
writ of error dismissed 52 L. ed. 917 (1907). 


What is a Surplus? 


5. Any funds accumulated by a mutual, or 
fraternal, life insurance society, in excess 
of its losses and expenses constitute a 
surplus, and the members are entitled to 
share therein. Carlton v. Southern Mut. Ins. 
Co., 72 Ga. 371 (1880); Rhine v. N. Y. Life 
Ins, Co., 248 App. Div. (N. Y.) 120 (1936); 
Schimpf v. Lehigh Valley Mut. Ins. Co., 86 
Penn. 373 (1878); Given v. Rettew, 162 
Penn. 638, 29 Atl. 703 (1894); White v. 
Provident Life & Trust Co., 237 Penn. 375, 
85 Atl. 463, (1912). 


Who Shares in Surplus? 


6. Where a mutual, or fraternal, life insur- 
ance society has a surplus in the treasury 
made up of the proceeds of cash payments 
by members and the interest upon the invest- 
ment thereof, all the members who con- 
tributed to such surplus are entitled to share 
in it in proportion to the amount of their 
respective payments, whether they are policy- 
holders at the time of distribution or not. 
Carlton v. Southern Mut. Ins. Co., 72 Ga. 
371 (1880); Smith v. Hunterdon County Mut. 
Fire Ins. Co., 41 N. J. Eq. 473 (1886). 


Retiring Members Entitled to Distribution 


7. Where in a mutual, or fraternal, life 
insurance society a surplus has accumulated 
and has not been distributed before termi- 
nation of membership, at the termination 
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of their memberships the retiring members 
are entitled to a distribution of their pro- 
portionate share of the surplus. White v. 
Provident Life & Trust Co., 237 Penn. 375, 
85 Atl. 463 (1912). 


Representative Group May Compel 
Distribution 


8. Members of a mutual, or fraternal, life 
insurance society have a common and un- 
divided interest in the surplus, and conse- 
quently a representative group may compel 
the distribution thereof. Union Ins. Co. v. 
Hoge, 21 How. (U. S.) 35 (1858); Mygatt 
v. New York Protection Ins. Co., 21 N. Y. 
52 (1860); Schimpf v. Lehigh Valley Mut. 
Ins. Co., 86 Penn. 373 (1878). 


Withheld Surplus a Constructive Trust 


9. The proportions of the surplus funds 
belonging to the retiring members and 
which were withheld from them without 
their knowledge or consent constitute a 
constructive trust. Knight Templars etc. Co. 
v. Vail, 206 Ill. 404, 68 N. E. 1103 (1903); 
Catherwood v. Morns, 345 Ill. 617, 178 N. E. 
487 (1931); Clark v. Lincoln Liberty Life 
Ins. Co., 139 Neb. 65, 296 N. W. 449 (1941); 
Pirics v. First Russian etc. Society, 83 N. J. 
Eq. 29, 89 Atl. 1036 (1914); Shafron v. 
St. Nicholas etc. Society, 117 N. J. Eq. 54, 
175 Atl. 139 (1934); Blatr v. Supreme Council, 
208 Penn. 262, 57 Atl. 564 (1904); Prosser 
v. Finn, 208 U. S. 67 (1908) ; Motometer v. 
National Gauge etc., 31 Fed. (2d) 994 (1929). 


No Interference With Internal 
Management 


10. To grant relief to the plaintiffs and 
those whom they represent would not inter- 
fere with the internal management of for- 
eign corporations and would in no way 
interfere with, or involve the exercise either 
past or future of, any discretion by their 
directors. Carlton v. Southern Mutual Ins. 
Co., 72 Ga. 371 (1880); Townsend v. Equi- 
table Life Assur. Soc., 283 Ill. 432, 105 N. E. 
324 (1914); Frick v. Hartford Life Ins. Co., 
179 Towa 149, 159 N. W. 247 (1917); Pierce 
v, Equitable Life Assur. Soc., 145 Mass. 56, 
12 N. E. 858 (1886); Peters v. Equitable Life 
Assur. Soc., 196 Mass. 143, 81 N. E. 964 
(1907); White v. Provident Life, 237 Penn. 
375, 85 Atl. 463 (1912); Castagnino v. Mu- 
tual Reserve Fund Life Assn., 157 Fed. 29 
(1907). 


Discretion of Directors Not Involved 


11. Upon the termination of membership 
in a mutual, or fraternal, life insurance so- 
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ciety the rights and liabilities of members 
become fixed and cannot involve the exer- 
cise of discretion by the directors of the 
company. (Same cases cited under #10 and 
Raegner v. Willard, 44 App. Div. (N. Y.) 
41, (1899), 


Forum Other Than Company’s Domicile 


12. A suit for an accounting and a determi- 
nation of the rights of retired members in a 
mutual, or fraternal, life insurance society 
may be brought in a court other than that 
of the domicile of the company. ‘Pierce v. 
Equitable Life Assur. Soc., 145 Mass. 56, 12 
N. E. 858 (1886); Peters v. Equitable Life 
Assur. Soc., 196 Mass. 143, 81 N. E. 964 
(1907); Castagnino v. Mutual Reserve Fund 
Life Assn., 157 Fed. 29 (1907). 


Rights of Continuing Members 


13. To grant plaintiffs the relief prayed for 
would in no way affect adversely the rights 
and interests of continuing members of 
the defendants. White v. Provident Life, 237 
Penn. 375, 85 Atl. 463 (1912). 


Convenience, Efficiency, and Justice 


14. Convenience, efficiency and justice do 
not require that the court decline to take 
jurisdiction of suits of this character. Frick 
v. Hartford Life Ins. Co., 179 Iowa 149, 159 
N. W. 247 (1917); Pierce v. Equitable Life 
Assur. Soc., 145 Mass. 56, 12 N. E. 858 
(1886); Peters v. Equitable Life Assur. Soc., 
196 Mass. 143, 81 N. E, 964 (1907). 


State Insurance Department 


15. Unless the State Insurance Depart- 
ment is granted quasi judicial power in the 
premises a minority member may sue on 
behalf of himself and others similarly situ- 
ated for misapplication of company’s sur- 
plus. Clark v. Lincoln Liberty Life Ins. Co., 
139 Neb. 65, [5 CCH Life Cases 314] 296 
N. W. 449 (1941). 


Policyholder May Also Sue 


16. Unless the statute specifically prohibits 
this character of action it is not exclusively 
one for the insurance commissioner, but 
may be brought by policyholders or mem- 
bers. Dresser v. Hartford Life Ins. Co., 80 
Conn. 681, 70 Atl. 39 (1908); Wright v. 
State Mut, Life Ins. Co., 142 Ga. 764, 83 
S. E. 666 (1914); Albach v. Fraternal Aid 
Union, 100 Kansas 511, 164 Pac. 1065 (1917); 
Haynes v. Fraternal Aid Union, 34 Fed. (2d) 
305 (1929); Soptich v. St. Jos. Nat. Croatian 
Ben, Assn., 34 Fed. (2d) 566 (1926). 
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The Insurance Companies’ Theories 


The insurance companies have usually relied 
on the following theories: 

1. Former policyholders or owners and 
holders of lapsed or surrendered policies 
have no interest in or right to compel dis- 
tribution of the surplus, contingency re- 
serves or safety funds therein described. 
Pelelas v. Caterpillar Tractor Co., [4 CCH 
Life Cases 164, 768] 113 Fed. (2d) 629 
(1940). 

2. The mere fact that the defendants are 
mutual companies does not support the 
claims of the plaintiffs. Mygatt v. New York 
Protection Ins. Co., 21 N. Y. 52 (1860). 


No True Partnership 


3. The defendants are not in any true sense 
partnerships, and the plaintiffs are not in 
any true sense insurers. O’Neal v. Grand 
Lodge, B. R. T., 216 Mo. App. 212, 261 S. W. 
128 (1924); Mutual Ben. Life Ins. Co. v. Hill- 
yard, 37 N. J. L. 444 (1874); Mvygatt v. New 
York Protection Ins. Co., 21 N. Y. 52 (1860); 
Cohen v. N. Y. Mutual Life Ins. Co., 50 N. Y. 
610 (1872); People v. Security Life Assur. 
and Annuity Co., 78 N. Y. 114 (1879); Uhl- 
man v. N. Y. Life Ins. Co., 109 N. Y. 421, 17 
N. E. 363 (1888); Grobe v. Erie County Mu- 
tual Ins. Co., 53 N. Y. Supp. 628, affd. 57 
N. Y. Supp. 290 (1899) affd. 169 N. Y. 613, 
62 N. E. 1096 (1902); Russell v. Pittsburgh 
Life & Trust Co., 132 App. Div. (N. Y.) 217 
(1909); Hartford Life Ins. Co. v. Ibs, 237 
U. S. 662 (1915); Modern Woodmen v. Mixer, 
267 U. S. 544, (1925); Sovereign Camp, 
W. O. W. v. Bolin, 305 U. S. 66 (1938). See 
also “Beneficial Assn.” 7 C. J. sec. 6, note 
45, and 10 C, J. (2d) sec. 2, note 4. 

4. Though unincorporated, such association 
is not a partnership, as there is no sharing 
in profits or losses or dissolution on resig- 
nation or death of a member. Burke v. 
Roper, 79 Ala. 138 (1885); Lehman v. Clark, 
174 Ill. 279, 51 N. E. 222 (1898); Brown v. 
Stoerkel, 74 Mich. 269, 41 N. W. 921 (1889); 
Kohl v. Meyer, 35 Mo. App 206 (1889); 
Lafond v, Deems, 81 N. Y. 507 (1880); Ash 
v. Guie, 97 Penn. 493 (1881); Jndustrial 
Trust Co. v. Green, 17 R. I. 586, 23 Atl. 914 
(1892). 


Surrender of Policies 


5. The voluntary surrender of the policies, 
together with an acceptance of the amount 
tendered, constitute an accord and satis- 
faction. Greenberg v. Metropolitan Life Ins. 
Co., 379 Ill. 421, [7 CCH Life Cases 4] 41 
N. E. (2d) 495 (1942). 
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Actual Cost 


6. Mutuality does not require that every 
policyholder in a mutual, or fraternal, life 
insurance society receive his insurance at 
cost, measured precisely and only by the 
losses and expenses incurred while his 
policy was in force. New York Life Ins. 
Co. v. Burbank, 209 Iowa 199, 216 N. W. 
742 (1929); Rhine v. N. Y. Life Ins. Co., 289 
N. Y. Supp. 117 affd. 273 N. Y., 1,6 N. E. 
(2d) 74 (1936). 


Computing Reserves 


7. Legal reserves, contingency reserves and 
the like cannot be computed with such exact- 
ness as to be completely sufficient for all 
emergencies or contingencies. Sov. Camp, 
W. O. W. v. Murphy, 17 Fed. Supp. 650 
(1936). 


Policyholders’ Rights Governed by 
Contract 


8. Policyholders in a mutual company are 
insured under contracts, and their rights 
are governed by such contracts. Such rights 
do not include any ownership of the corpo- 
rate property capable of being reduced to 
possession while the company is a going 
concern except pursuant to such contracts. 
In the Andrews case (cited below) the court 
said: “The plaintiff says he does not de- 
pend for his rights upon the policy * * *, 
If the plaintiff depends upon anything but 
his rights under the contract contained in 
the policy, he depends upon something that 
does not exist” (p. 790). Block v. Valley 
Mut. Ins. Assn., 52 Ark. 201, 12 S. W. 477 
(1889); Coons v. Home Life Ins. Co., 368 Ill. 
231, 13 N. E. (2d) 482 (1938); N. Y. Life 
Ins. Co. v. Burbank, 209 Iowa 199, 216 N. W. 
742 (1929); Greef v. Equitable Life Assur. 
Soc., 160 N. Y. 19, 54 N. E. 712 (1899); 
Grobe v. Erie County Mut. Ins. Co., 53 N. Y. 
Supp. 628, affd. 57 N. Y. Supp. 290 (1899) 
affd. 169 N. Y. 613, 62 N. E. 1096 (1902); 
Polk v. Mutual Reserve Fund Life Assn., 137 
Fed. 273 (1905); Brown v. Equitable Life 
Assur. Soc., 142 Fed. 835, affd. 213 U. S. 25 
(1908); Andrews v. Equitable Life Assur. 
Soc., 124 Fed. (2d) 788, cert. denied 86 L. 
ed. 1755 (1941); Fletcher’s Cyc. of Corpo- 
rations, Perm. Ed. Vol. 1, p. 93, Vol. 5, 
pp. 75, 76, 781-785. 


What Surplus Is 


9. The total surplus of a mutual insurance 
company consists of the excess of its assets 
over its legal reserves and other liabilities. 
Only such part of its total surplus as re- 
mains after it has determined its “divisible 
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surplus” to be distributed as dividends, con- 
stitutes the surplus, contingency reserve or 
safety fund which such company retains for 
corporate purposes. Manson v. N. Y. Life 
Ins. Co., 243 N. Y. Supp. 579 (1930). 


Courts Should Not Interfere 


10. What the divisible surplus shall be is 
a matter for the insurance companies and 
their boards of directors, under supervision 
of the Insurance Department, without inter- 
ference from the courts. A Board of Di- 
rectors has discretionary power as to the 
advisability and the amount of dividends. 
A court should not interfere unless bad 
faith, abuse of discretion or dishonesty of 
the directors can be shown. Blanchard v. 
Prudential Ins. Co., 78 N. J. Eq. 471, 79 Atl. 
533 (1911); Greef v. Equitable Life Assur. 
Soc., 160 N. Y. 19, 54 N. E. 712 (1899); 
White Fuel Corp. v. Liberty Mut. Fire Ins. 
Co., 313 Mass. 165, 46 N. E. (2d) 548 (1943); 
Sullivan v. Penn. Mut. Life Ins. Co., 100 Fed. 
(2d) 560 (1938); Fletcher on Corps. Perm. 
Ed. Vol. 11, sec. 5325. 


Former Policyholders’ Rights in Surplus 


11. No case can be cited holding that the 
surplus, contingency reserve or safety fund 
retained by a going mutual, or fraternal 
life insurance society for corporate purposes 
must be partitioned among former policy- 
holders who may have contributed some- 
thing thereto. Carlton v. Southern Mut. Ins. 
Co., 72 Ga. 371, (1884); Mutual Benefit Life 
Ins. Co. v. Hillyard, 37 N. J. L. 444, (1874) ; 
Grange v. Penn Mutual Life Ins. Co., 235 
Penn. 320, 84 Atl. 392 (1912); Huber v. 
Martin, 127 Wis. 412, 105 N. W. 1031 (1906). 


Interference With Internal Management 


Jurisdiction of suits such as outlined 
should be declined because they would 
interfere with the internal management of 
foreign corporations. A fund which is dis- 
tributed by one rule in one state and by a 
different rule somewhere else, is manifestly 
impossible of enforcement. Courts in pass- 
ing on questions involving general authority 
of mutual and fraternal ,life insurance so- 
cieties recognize the laws of the state of 
incorporation as the sole test and measure 
to " applied. Ellis v. Mut. Life Ins. Co. of 
N. Y., 237 Ala. 492, 187 So. 434 (1939); 
Babcock v. Farwell, 245 Ill. 14, 91 N. E. 683 
(1910); Pratt v. Mut. Life Ins. Co. of N. Y., 
157 Kansas 710, 145 Pac. (2d) 113 (1944); 
Reed v. Woodmen of the World, 94 Mont. 
374, 22 Pac. (2d) 819 (1933); Swan v. Mut. 
Reserve Fund Life Assn., 155 N. Y. 9, 49 
N. E. 258 (1898); Sauerbrunn v. Hartford 
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Life Ins. Co., 220 N. Y. 363, 115 N. E. 1001 
(1917); Relief Assn. v. Equitable Life Assur. 
Soc., 140 Ohio St. 68, 42 N. E. (2d) 653 
(1942); Royal Arcanum v. Green, 237 U. S. 
531 (1914); Rogers v. Guaranty Trust Co., 
288 U. S. 123 (1933). 


Rights Upon Lapse or Surrender of Policy 


13. Life Insurance policies limit their rights 
to participate in the society’s earnings to 
the right to receive as dividends while the 
policies were in force a proportionate share 
of the divisible surplus, and limit their rights 
upon lapse or surrender of their policies to 
a right to receive the fixed and guaranteed 
surrender values thereof. This statement is 
correct as to a limited number of fraternal 
life insurance societies. The exact contract 
must be examined in each instance. Wall v. 
Bankers Life Co., 208 Iowa 1053, 223 N. W. 
257 (1929); N. Y. Life Ins. Co. v. Burbank, 
209 Iowa 199, 216 N. W. 742 (1929); Central 
Life Assur. Soc. v. Des Moines, 212 lowa 
1254, 238 N. W. 535 (1931); Greef v. Equi- 
table Life Assur. Soc., 160 N. Y. 19, 54 N. E. 
712 (1899); Buford v. Equitable Life Assur. 
Soc., 98 N. Y. Supp. 152 (1905); Equitable 
Life Assur. Soc. v. Brown, 213 U. S. 25 
(1909). 


Rights in Surplus Fixed by Statute 


14. In states where the rights of a policy- 
holder in a mutual, or fraternal, life insur- 
ance society to participate in the earnings 
of the society or the rights of such policy- 
holder upon the lapse or surrender of his 
policy are fixed by statute, the statute bars 
any claim for distribution of additional sur- 
plus. For example: see Insurance Statutes 
of Connecticut, Iowa, Massachusetts, New 
Jersey, New York, Pennsylvania and Ver- 
mont, 


Equity 
15. Entirely apart from contractual and 
statutory considerations, equity requires 


that policyholders should leave in the re- 
serve aS a contingency reserve whatever 
they may have contributed thereto while 
their policies were in force. Carlton v. 
Southern Mut. Ins. Co., 72 Ga. 371 (1884); 
N. Y. Life Ins. Co. v. Burbank, 209 Iowa, 
199, 216 N. W. 742 (1929). 


The True Class Suit 


16. The true class suit may be employed 
only where the right in litigation is joint, 
common or secondary. Hansberry v. Lee, 
311 U. S. 32 (1940); City of London v. Rich- 
mond, 2 Vern. 421, 23 Eng. Reg. 870; Clark 
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on Code Pleading (lst. ed. 1928) pp. 202, 
280; 34 Colorado l.aw Rev. 118, 136; 19 
Cornell Laq Quart. 599, 401; 30 Mich. Law 
Rev. 878, 897, 898; 22 Minn, Law Rev. 34. 


Involvement of Fund Not the Test 


17. The fact that a fund is involved is 
wholly unimportant. The test is not whether 
there is a fund, but instead: what is the 
character of the right sought to be enforced 
against the fund. Clay v. Field, 138 U. S. 
464 (1890); Atwood v. National Bank of 
Lima, 115 Fed. (2d) 861 (1940); Hackner 
v. Guaranty Trust Co., 117 Fed. (2d) 95 
(1941); Andrews v. Equitable Life Assur. 
Soc., 124 Fed. (2d) 788, cert. denied 86 L. 
ed. 1755 (1941). Sturgeon, et al. v. Great 
Lakes Steel Corporation, 143 F. (2d) 819 
(1944). 


Representative Class Suits 


18. Plaintiffs in such an action are not 
proper representatives of the class they seek 
to represent. Neither their number, nor 
the nature of their interest, nor the amount 
they individually claim is such as will fairly 
insure the representation of all. Hale v. 
Hale, 146 Ill. 227, 33 N. E. 858 (1893); 
South East National Bank v. Board of Edu- 
cation, 298 Ill. App. 92 (18 N. E. (2d) 584 
(1938); Langson v. Goldberg, 373 Ill. 297, 
26 N. E. (2d) 111 (1940); Hansberry v. Lee, 
311 U. S. 32 (1940); Pelelas v. Caterpillar 
Tractor Co., [4 CCH Life Cases 164, 768] 
113 Fed. (2d) 629 (1940); Jones v. Garcia 
del Rio, 37 Eng. Rep. 1113 (1823). 


Constructive Trustee 


19. The policyholders’ contention that such 
society is a constructive trustee adds noth- 
ing to their other contentions. Scott on 
Trusts (1st ed. 1939) Vol. 3, p. 2315; Silver- 
man v. Pittsburgh Life & Trust Co., 176 
App. Div. 749 (N. Y.) (1917). 





solely in the State Insurance Commissioner, 
and may be instituted exclusively by him 
or through the State Attorney General. 
Whether the action prays for a receiver 
to receive the surplus funds and disburse 
them or not a court should consider that 
some such court officer would have to be 
appointed if plaintiff were successful, and 
should therefore consider a general prayer 
as including one for a receiver. People ex 
rel. Benefit Assn. v. Miner, as Judge, 387 Il. 
393 (1944); Grimes v. Central Life Ins. Co., 
172 Ky. 18, 188 S. W. 901 (1916); Ohio 
Valley Fire & Marine Ins. Co. v. Ins. Comm., 
205 Ky. 819, 206 S. W. 921 (1924); Breckin- 
ridge v. Kentucky Central Life & Acc. Ins. 
Co., 206 Ky. 244, 267 S. W. 198 (1924); 
State ex rel. Mo, State Life Ins. Co. v. Hall, 
330 Mo. 1107, 52 S. W. (2d) 174 (1932); 
Swan v. Mutual Reserve Fund Life Assn., 
155 N. Y. 9, 49 N. E. 258 (1898); Cummings 
v. Supreme Council, R. A., 247 Fed. 992 
(1918); McGarry v. Lentz, 13 Fed. (2d) 51, 
cert. denied 71 L. ed. 855 (1926). 


Death Benefits and Disability Payments 


21. In the payment of dividends a company 
or society is empowered to make distinc- 
tions between policies providing for death 
benefits and those carrying the added fea- 
tures of disability payments, if the com- 
pany’s experience will justify the distinction. 
Blackburn v. Home Life Ins. Co., 19 Cal. 
(2d) 226, 120 Pac. (2d) 31 (1941); Maynard 
v. Mut. Life Ins. Co. of N. Y., 179 Tenn. 
267, 165 S. W. (2d) 385 (1942). 


Statutes as to Fraternals 


22. With respect to fraternal life insurance 
societies, many states provide by statute that 
“no member or beneficiary shall have or 
acquire individual rights (in any surplus 
fund) or become entitled to any apportion- 
ment or the surrender of any part thereof.” 

Illinois: Chap. 72 R. S. Para. 905 (1943) 

Missouri: Chap. 37 R. S. Sec. 6113 (1941) 


Suit by State Insurance Commissioner Nebraska: Chap. 44 R. S. Sec. 44.1240 
20. Suits of this character, because they (1938) — 
tend to interfere with the internal manage- New York: Chap. 882 R. S. Sec. 461 
ment of insurance companies, are vested (1942). 

————— reo —___—_--————_ 


Sinecure 


“When I was a boy my father set me to work on a hot summer day, hoeing 
potatoes, and after I had worked hard for a few hours I ran away from that 
hard work, went into the practice of law and have not done any work since. 
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—Clarence Darrow for the Defense—Stone 
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Jurisdiction of Death in the Air 


by KENNETH R. THOMPSON 


T common law and under general maritime 
law the right of action that could have 
been brought for a tort died with the person and 
did not survive to his personal representative. 


Lord Campbell's Act,9 & 10 Vict. c. 93 (1846), 
amended by The Fatal Accidents Act of 1864, 
gave England the statutory law by which the 
personal representative may recover for the 
negligent death of the deceased; and we in 
America can do likewise by virtue of the 
Death on the High Seas Act of March 30, 
1920, (c. 111, 46 U. S. Code 761) and State 
Death Acts of similar nature enacted by the 
various States. The Jones Act of June 5, 
1920, 46 U. S. Code 688 giving the privilege 
of a jury trial, and the Longshoremen’s Com- 
pensation Act of March 4, 1927 (c. 509, 33 
U. S. Code 907 ff.) also provide remedies in 
Seamen’s Cases and death benefits in the 
aforesaid compensation cases. By way of 
pleading and proving Foreign Death Acts, 
our courts afford remedies to litigants where 
wrongful death occurs aboard a vessel of 
foreign flag upon the High Seas. 


Precedents for Aviation Law 


As aviation law and insurance develop we 
will have to draw upon these Statutes and 
adjudications under them in order to work 
out decisions in aviation death cases. 


Later on we quote from the Death on the 
High Seas Act and it will be seen that the 
Statute is not restricted to death involving 
vessels and in fact may have application to 
aircraft. 


Lex Loci Delicti Governs Right 


A State, such as New York, may give the 
representative of the deceased a right of 
action for wrongful death, but the State will 
not presume that the law of a foreign State 
is the same as the law of the forum (lex fori). 
[Whitford v. Panama Ry. Co., 16 N. Y. Super. 
Ct. 67, compare: Middleton v. Luckenbach 
S. S. Co., 70 Fed. Rep. (2d) 326, 328.] The 
plaintiff must plead and prove the law of 
the place where the injury occurred (lex loci 
delicti). This place determines whether the 
plaintiff has a cause of action; the limitations 
on it; how much it is worth and the persons 
entitled to receive the damages. 

In the case of Grein v. Imperial Airways, 
Ltd., 80 L. J. 309, 180 L. T. 350, the deceased 
contracted for air transportation from Lon- 
don to Belgium and return. He was killed 
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VIATION LAW is expanding swift- 

ly and in all directions. Vertically: 
A passenger ts lost ina seaplane crossing 
the Pacific Ocean. His suit relies on the 
federal Death on the High Seas Act. 
“That statute certainly includes the 
phrase ‘on the high seas’ but there ts no 
reason why this should make the law 
operable only on a horizontal plane”. 
Horizontally: The ticket of a passenger 
lost on air voyage shows that his original 
place of departure was the United States 
of America, his final destination Hong 
| Kong, China. “The case is governed by 
the Warsaw Convention rules, which 
| were made a condition of the ticket.” 
| Jurisdictional problems arising from 
| death in the air form the subject of Mr. 
Thompson’s latest article reviewing and 
analyzing pioneer decisions in this dyna- 
mic field of law.—The Editor. 


in Belgium while returning to London as a 
passenger in defendant’s airplane. The lower 
court found the defendant negligent and per- 
mitted recovery under the Fatal Accidents 
Act. The lower court took judicial notice of the 
fact that under the civil law of the place 
where the tort arose, there existed a right of 
action, and considered that if the tort had 
been committed in England it would have 
given rise to a cause of action. Courts, 
however, do not as a general rule take judi- 
cial notice of the civil law or death statute 
of a foreign state. It is a matter of proof 
to be made by the plaintiff at the trial and 
even if a court were to indulge in the pre- 
sumption that the common law of the foreign 
state is the same as that of the common law 
of England the plaintiff would fail in a case 
such as the Grein case because the common 
law of England did not permit recovery for 
wrongful death. The beneficiaries of dam- 
ages for wrongful death are those designated 
by the lex loci delicti. [Penn. Ry. Co. v. Levine, 
263 Fed. 557.] In the Court of Appeal [July 
13, 1936; 55 L1.L.R. 318; 1936 USAvR 211] 
the court held in the Grein case that the ticket 
was a “return ticket” and constituted inter- 
national carriage under the Warsaw Con- 
vention 1929 as enacted in the British Carriage 
by Air Act 1932 and that damages were lim- 
ited to 125,000 francs. 
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Admiralty Jurisdiction 


Admiralty has jurisdiction over torts com- 
mitted on the high seas or on navigable 
waters of the United States, as long as the 
libellant can obtain service on the vessel or 
person or his property within the jurisdic- 
tion. Jurisdiction depends on maritime lo- 
cality of the tort and the tort must have 
been committed on waters over which ad- 
miralty has jurisdiction. 

When repairs are made to a ship while she 
is on land, as long as the contract of repair 
concerns navigation and relates to the use 
of the vessel on navigable waters, the repair- 
man has a maritime lien for his repairs. 
However, in the seaplane case of United 
States v. Northwest Air Service, 80 F. (2d) 
804, 1936 USAvR 148, the court held that 
repairs made to a seaplane while it was on 
the land, (even though the repairs aided in 
its navigation in waters of admiralty juris- 
diction) did not give rise to a maritime lien. 
Here the court followed the rule of where 
the repairs were made (non-maritime place) 
rather than the purpose (maritime) for which 
they were made. 


General Rules of Jurisdiction of 
Transitory Actions 


In the case of Jensen, et al. v. United Air 
Lines Transport Corporation, 1939 USAvR 
110; 255 App. Div. 611; 8 N. Y. S. (2d) 374, 
the plaintiffs sued in New York, where one 
of them lived, under a Statute of the State 
of Utah, to recover for the wrongful death of 
their brother who was killed when one of 
defendant’s airplanes on which he was a 
passenger crashed near Salt Lake City. De- 
fendant was a Delaware Corporation, with 
a principal place of business in Chicago. The 
court held the defendant was doing business 
in New York City and could be served 
legally with process there, because it main- 
tained at that point a “District Traffic Office” 
with ticket office and waiting room and car- 
ried a bank account in the city. Justice 
Glennon said in the course of his opinion: 
“The rule to be applied in transitory actions 
involving the subject of a burden on inter- 
state commerce has been definitely settled 
by two recent decisions, /nternational Milling 
Co. v. Columbia Transportation Co., 292 U. S. 
511, 54S. Ct. 797, 78 L. Ed. 1396; Baltimore 
Mail S. S. Co. v. Fawcett, 269 N. Y. 379, 199 
N. E. 628, 104 A. L. R. 1068. In the latter 
case Judge Lehman wrote [page 631]: 


“In the recent case of International Milling 
Co. v. Columbia Transportation Co., 292 U. S. 
511, 54 S. Ct. 797, 78 L. Ed. 1396, a similar 


contention was made by a carrier engaged 


1944 


in interstate commerce, and, in the opinion 
of the court by Mr, Justice Cardozo, all the 
intervening decisions of the Supreme Court 
have been collated. In all these cases the 
test has been whether the exercise of juris- 
diction by a state court of the subject of a 
transitory action brought against a foreign 
corporation engaged in interstate commerce 
would impose a serious and unreasonable 
burden upon interstate commerce. In course 
of time, by process of inclusion and exclu- 
sion, the standard or measure to be applied 
has become clearer. The group of cases 
where the exercise of jurisdiction has been 
denied and the group where jurisdiction has 
been sustained “are clearly marked, and also 
the reasons for the grouping.” * * * 

“*A repetition of the analysis of the cases 
there collated would serve no purpose. In 
none of these cases did the court base its de- 
cision upon any single factor. In the cases 
where jurisdiction was denied, the cause of 
action arose in another state, the defendant 
was an interstate railroad, which had no 
tracks and did no business other than solic- 
iting traffic in the state where it was sued, 
and the plaintiff at the time the cause of 
action arose was not a resident of that state 
* * *? 

“In the present case, one of the two plain- 
tiffs is a bona fide resident of this State, and 
was a resident when the cause of action 
arose. Residence of a plaintiff is one of the 
important factors to be considered. In the 
International Milling Co., case, supra, Judge 
Cardozo wrote at page 519, 54 S. Ct. at page 
799: ‘** * * we do not hold that the residence 
of the suitor will fix the proper forum with- 
out reference to other considerations, such 
as the nature of the business of the corpora- 
tion to be sued. Denver & Rio Grande IV est- 
ern R. Co. v. Terte (284 U. S. 284, 52 S. Ct. 
152, 76 L. Ed. 295), is opposed to such a 
holding. Residence, however, even though 
not controlling, is a fact of high significance. 
Our next inquiry must be whether there is 
anything in the nature of the activities of 
the defendant to overcome its force.’ 
“Defendant is engaged in more than the 
solicitation of business in this State. ‘It was 
(is) engaged * * * in the very act of trans- 
portation, the dominant end and aim of its 
corporate existence.’ International Milling 
Co. v. Columbia Transportation Co., supra, at 
page 520, 54 S. Ct. at page 800. In the light 
of these circumstances, the case at bar falls 
directly within the group where jurisdiction 
should be entertained by a State Court.” 


Tort Locality in Airplane Death Cases 


With these cases of tort-locality and con- 
tract-performance-locality and place for suit 
before us let us consider other airplane 
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death cases that have arisen. The decision 
of Frank Choy, Administrator v. Pan-Amer- 
ican Airways Company, VU. S. Dist. Ct., So. 
Dist. of N. Y., March 16, 1941, 1941 
USAvR 10, 1941 American Maritime Cases 
483; CCH Aviation Law Service, { 3063, 
discusses the application of the federal Death 
on the High Seas Act of 1920 in a case where 
a passenger was lost in a seaplane crossing 
the Pacific Ocean. 


Plaintiff's Pleading in Choy v. 
Pan-American 


The plaintiff pleaded five causes of action 
on the law side (as distinct from the ad- 
miralty side) of the district court. They 
were as follows: 

(1) A claim under the Death on the High 
Seas Act, which the court held applied, and 
that the plaintiff could maintain his action 
on the common law side of the court. The 
defendant’s contention that only admiralty 
had jurisdiction was not followed. 

(2) A claim under the Death Statute of 
Nevada, where defendant was incorporated. 
(3) A claim under the Death Act of New 
York, where the defendant had a place of 
business, and where the deceased had pur- 
chased his ticket. 


Lex Loci Delicti Held Governing 


The court with reference to (2) and (3) 
above said that it could see no support for 
plaintiff's contentions because the law of 
the place where the wrong was committed 
governs the right of action for wrongful 
death. Restatement of Conflict of Law, Sec. 
391; Hunter v. Derby Foods Inc., 110 F. (2d) 
970. The court held that the Death on the 
High Seas Act governed exclusively. Mid- 


dleton v. Luckenbach, 70 F. (2d) 326. 


Warsaw Convention Not Implemented 


(4) A claim under the Warsaw Conven- 
tion of October 12, 1929, proclaimed by the 
President on October 9, 1934, as advised by 
the Senate on June 15, 1934. With refer- 
ence to this contention, the court (1941 
USAvR Page 15) said: “There is no 
enabling act vesting the ownership of the 
cause of action stated by the Warsaw Con- 
vention nor even stating who may be thought 
to be injured by a death and, though the 
liability stated in Article 17 is part of the 
treaty which was adopted, we do not under- 
stand how it can be denied or enforced 
without statutory assistance, which it has 
not as yet received.” [Compare: Garcia v. 
Pan-American Airways, September 8, 1944; 
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CCH Aviation LAw Service, § 1252, where 
court rejected this point and also declared 
law constitutional. ] 


Claim Under Philippine Law 


(5) A claim under the laws and statutes of 
the Commonwealth of the Philippine Is- 
lands. The court considered that whether 
or not the Philippine law would govern de- 
fendant’s liability rested upon a question of 
fact which only a trial could solve. The 
court refused to strike this cause of action 
on defendant’s motion. 


Death on the High Seas Act of 1920 


Death on the High Seas by Wrongful Act 
(March 30, 1920, c. 11, Sec. 1, 41 Stat. 537) 
provides as follows: 


“RIGHT OF ACTION; WHERE AND 
BY WHOM BROUGHT. Whenever the 
death of a person shall be caused by wrong- 
ful act, neglect, or default occurring on the 
high seas beyond a marine league from the 
shore of any State, or the District of Colum- 
bia, or the Territories or dependencies of the 
United States, the personal representative of 
the decedent may maintain a suit for dam- 
ages in the district courts of the United 
States, in admiralty, for the exclusive bene- 
fit of the decedent’s wife, husband, parent, 
child, or dependent relative against the ves- 
sel, person, or corporation which would have 
been liable if death had not ensued.” 46 U. S. 
C. A. Sec. 761; 46 Mason’s U. S. C. Sec. 761 


Federal Statute Paramount 


In the case of Echavarria v. Atlantic & 
Caribbean Steam Nav. Co. (Dist. Ct., E. D. 
N. Y., April 3, 1935) 10 F. Supp. 677, the 
court said: “The rule announced in The 
Hamilton [207 U. S. 398] afforded some 
escape from the settled doctrine that the 
general maritime law as applied in the 
United States gave no right of action for 
the death of a human being caused by negli- 
gence. The Harrisburg, 119 U. S. 199, 7S. Ct. 
140, 30 L. Ed. 358. The fiction of ship terri- 
toriality as applied in The Hamilton ‘con- 
formed the law to current conceptions of 
social ideality.’ Legal Adjustments of Per- 
sonal Injury in the Maritime Industry, 44 Har- 
vard Law Review, 223, 237. The fiction, 
however, attained vitality so long as Con- 
gress remained silent upon the subject. 

“With the enactment of the Federal Death 
Act, the conclusion cannot be avoided that 
the death statutes of the several states were 
superseded so far as they had been thereto- 
fore applied to death on the high seas. 

“It is clear that the Congress could pass 
such an act under its power to regulate com- 
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merce and in pursuance of the constitutional 
provision extending the judicial power of the 
government to all cases of admiralty and 
maritime jurisdiction, 

“Section 7 of the act (46 U. A. Sec. 
767) indicates a carefully devised congres- 
sional plan to leave unaffected the operation 
of state death statutes over waters within 
one league of shore. Section 1 (46 U. S. 
C. A. Sec. 761) makes no mention of the 
state statutes, and there is implied in the 
omission the congressional intent that their 
operative force with respect to torts com- 
mitted more than three miles from land be 
ended. * * * In view of the congressional 
action, they [State Statutes] can no longer 
be applied to American ships on the high 
seas.” 


Death Statute Operates Vertically 


The court in the Choy case, supra, said con- 
cerning the Statute: “That Statute certainly 
includes the phrase ‘on the high seas’ but 
there is no reason why this should make 
the law operable only on a horizontal plane. 
The very next phrase ‘beyond a marine 
league from the shore of any state’ may be 
said to include a vertical sense and another 
dimension. Certz ainly what was actually in- 
tended was to give a right to damages for 
wrongful death where no state surely could 
give it but where only the Federal Gov- 
ernment could claim to extend its power. 
The phrase we think, was wholly and only 
geographical.” 

The court considered whether the Air Com- 
merce Act of 1926 (49 Mason’s U. S. C. 
Sec. 177; 1928 USAvR 339, Sec. 7) which 
says that the navigation and shipping laws 
of the United States shall not “be construed 
to apply to seaplanes, forbade assertion by 
the plaintiff of any right of action under 
the Death on the High Seas Act. The court 
saw no reason to call the act a navigation or 
shipping law and held that the act con- 
ferred a right on the plaintiff. 


Admiralty Jurisdiction Not Exclusive 


The court then discussed the question of 
whether or not a suit in admiralty was the 
only possible action open to the plaintiff. 
(Compare the Echavarria case, supra) and in 
holding that the plaintiff could maintain his 
action on the common law side said: 

“The general jurisdiction of our Court is 
found in our statute. 28 Mason’s U. S. C., 
Sec. 41, paragraph 3. It vests in the direct 
court original cognizance of all civil causes 
of admiralty and maritime jurisdiction, ‘sav- 
ing to suitors in all cases the right of a 
common law remedy where the common law 
is competent to give it.’ The common law 
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jurisdiction of the state courts, over torts 
committed at sea, has never been doubted. 
Old Dominion Line v. Gilmore, supra. No 
claim is more distinctly one of admiralty law 
than a seaman’s claim for care and mainte- 
nance, yet recovery on that claim has always 
been allowed in the common law courts of 
the States. Cuccia v. U. S. Shipping Board 
(N. Y.) 1928 A. M. C. 435; Compton v. Ham- 
mon Lumber (Oregon) 1936 A. M. C. 552 and 
844. The State Courts entertain jurisdiction 
of suits under the Jones Act. Panama R. R. 
Co. v. Vasquez, 271 U. S. 557. The decision 
said that the law ‘always has been construed 
as permitting substantive rights under the 
maritime law to recover money for service 
rendered, or as damages for tortious in- 
juries to be asserted and enforced in actions 
in personam, according to the course of 
common law.’ The language in the Jones 
Act, conferring jurisdiction on the district 
court, where the defendant resided or was 
located, was certainly as distinct as a basis 
for an argument of sole jurisdiction but it 
presented no difficulties to the Supreme 
Court. Panama R. R. Co. v. Johnson, 264 
U. S. 375. While that case presented the 
converse of the problem before us, much of 
its argument is apropos here. The Jones 
Act gives seamen a right to recover for 
wrongtul death. It, and the Death on the 
High Seas Act, were enacted by the same 
congress and it would appear to be anom- 
alous to hold that seamen had a common 
law action for death and other victims of in- 
juries on the same ship had not. 


Congressional Colloquy 


“Defendant’s counsel has supplied from the 
Congressional Record a colloquy which oc- 
curred in the House prior to the death stat- 
ute’s adoption. The only fact or conclusion 
this colloquy makes perfectly clear to us is 
that words that would have given the ad- 
miralty court sole jurisdiction were omitted 
because the Act would never have passed 
had such language been included. One rea- 
son which occurs to us for inserting in the 
Act the language ‘may maintain a suit for 
damages in the district courts of the United 
States, in admiralty’ when the Act was 
adopted, is the then state of the law affect- 
ing the rights of seamen to sue for injuries. 
An attempt had been made in 1916 to en- 
large a seaman’s right to damage. When 
this law reached the Supreme Court, in 
Chelentis v. Luckenbach, 247 U. S. 372, it was 
held that a common law action, brought 
under it, must be dismissed because the law 
did not say plainly that the liability of a 
ship owner at sea was the same as that for 
employers on shore. The opinion of the 
court indicates that a question was thought 
to exist whether or not an act augmenting 
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seamen’s rights to recover damages for per- 
sonal injury and granting common law 
jurisdiction to hear cases under it might not 
be an unwarranted invasion of the admiralty 
jurisdiction. Before this doubt was relieved 


by Panama R. R. Co. v. Johnson, supra, the 
Death on the High Seas Act was passed. 
We think that Congress, in 1920, was in- 


tending or attempting to insure the Death 
on the High Seas Act against the charge that 
had been levelled against the 1916 Seamen’s 
Act and that that was its whole purpose. 
“Counsel has called to our attention only one 
instance where the word ‘may’ in a jurisdic- 
tional statute was construed to mean ‘shall.’ 
That was in Johnson v. U. S. Shipping Emer- 
gency Fleet Corporation, 280 U. S. 320. The 
case involved a grant of permission by the 
Government to be sued and maybe there is 
reason to construe that grant narrowly. We 
conclude that the Death on the High Seas 
Act vests a right in this plaintiff to recover 
here and that the right may be asserted in 
this common law action.” [See: Batkiewitz 
v. Seas Shipping Co. Inc., 53 Fed. Supp. 802, 
804. ] 


When Warsaw Convention 
Rules Govern 


Where the ticket of a passenger, who is 
lost on a voyage, shows that the original 
place of departure is from a point in the 
United States of America and the final 
destination is Hong Kong, China, the case 
is governed by the Warsaw Convention 
rules, which were made a condition of the 
ticket. Suit may be brought in a State Court 
on a right of action growing out of the loss 
of life. (Wyman and Bartlett v. Pan-American 
Airways, Inc., Supreme Court, N. Y. Co., 
June 25, 1943; 43 N. Y. S. (2d) 420.) The 
federal ‘Death on the High Seas Act” (Title 
46, U. S. Code, Sec. 761) is also applicable 
to airplane accidents on the High seas (Choy 
v. Pan-American Airways Co., supra, 1941 
Am. Mar. Cases 483; 1941 USAvR 10). An 
action may be maintained in the State Court 
based upon the Act. A State Statute creating 
a right of action for wrongful death would 
have no application as the injury and death 
did not occur within the territorial confines 
of the State (IVhitford ¢. The Panama R. R., 
23 N. Y. 463). 


In the ]/’yman case, supra, the rights of the 
parties were fixed by the rules for “Inter- 
national Air Transportation” established and 
concluded at Warsaw, Poland on October 
12, 1929, at a convention of nearly all gov- 
ernments, including the United States of 
America. This Treaty became part of the 
law of land by virtue of Presidential Procla- 
mation on October 29, 1934 (49 Statutes at 
Large, Part 2, p. 3000) and the United 
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Art. VI. 
Convention Rules were made a part of the 
ticket in the Wyman case under the very 


States Constitution, The Warsaw 


terms of the rules themselves (Art. 3, Sub- 
div. 2), which are applicable only to inter- 
national flights (Art. 1). The rules raise a 
presumption of liability on the part of the 
carrier for injury or death to a passenger 
(Arts. 17, 20). The limit of liability is ap- 
proximately $8,300; except, where the car- 
rier is guilty of “wilful misconduct” (Art. 25). 
In the ’yman case, the court found as fol- 
lows: “There was no proof in this case of 
‘wilful misconduct’ on the part of the de- 
fendant (Wass v. Stephens, 128 N. Y. 123; 
Brown v. Garey, 267 N. Y. 167) and indeed, 
no proof of any negligence connected with 
or a proximate cause of the accident (Kalin- 
owski v. Ryerson & Son, Inc., 242 App. Div. 
13, affirmed 270 N. Y. 532). Nor, in view 
of the circumstances, were defendants able 
to offer any proof in rebuttal of the presump- 
tion of liability (Art. 20).” 

The rules operated to permit a recovery that 
otherwise might be impossible for want of 
proof and at the end of the case a verdict 
was directed for plaintiffs in the sum of 
$8,300 in accordance with the rules. 


Break in Travel en Route 


The plaintiffs in this case sought to set aside 
the verdict on the theory that the aircraft 
was lost on a leg of the flight between Guam 
and Manila which was within the jurisdic- 
tion of the United States and accordingly 
it was not an international flight and not 
governed by the Warsaw Convention rules. 
The court held that the ticket showed that 
the final destination was Hong Kong, China 
and that Article I, subdivision 2 of the War- 
saw Convention Rules controlled despite 
breaks in travel en route and cited the case 
of Grein v. Imperial Airways, Lid., 1 K. B. 
50, in support of the proposition. [Compare: 
Garcia v. Pan-American Airways, supra, where 
court held case was one of “international 
transportation” where contract showed New 
York designated as place of departure and 
destination, with stopping places under 
sovereignty of other powers. ] 

The court also rejected the plaintiff's conten- 
tion that interest should be allowed on the 
judgment, saying that the right to bring a 
death action is purely statutory and no stat- 
ute governing the case, including the federal 
“Death on the High Seas Act,” provided for 
interest. 

In connection with the Wyman case, the de- 
fendant had moved in the New York County 
Supreme Court to dismiss the complaint on 
the ground that the cause of action, if any, 
was under the Federal] Death on the High 
Seas Act and that jurisdiction under that act 
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was exclusively in admiralty. On Febru- 
ary 17, 1941 Justice Levy denied the motion, 
followed the cases involving vessels and 
held (1942 USAvR 90; affirmed 262 A. D. 
995; 1943 USAvR 90) that an action for 
wrongful death of a passenger under the cir- 
cumstances of the case may be maintained in 
the law courts of New York under the pro- 
visions of the Federal Death on the High 
Seas Act. (See: Elliot v. Steinfeldt, 254 A. D. 
741; Colbert v. Steinfeldt, 255 A. D. 790; 
Kristinansen v. Steinfeldt, 256 A. D. 824. ) 
The defendant having pleaded the terms of 
the Warsaw Convention, moved under Rules 
113 and 114 of the New York Civil Practice 
Act for Summary Judgment on the basis of 
exoneration or limitation of liability, but 
the court held (1942 USAvR 91; N. Y. Sup. 
Ct., January 28, 1942) that the provisions 
of the rules authorize only complete dis- 
missal of the complaint and does not sanc- 
tion the granting of relief by dismissal of 
that part of a plaintiff’s claim which exceeds 
the Warsaw limitation figures and the order- 
ing of an assessment of damage as to the 
balance of a plaintiff’s claim. 


Conclusions 


The right to bring a death action is purely 
statutory and depends upon the existence of 
a statute creating a right of action at the 
place where the “force impinged” causing 
injuries and death. If an accident occurs 
on the high seas, the plaintiff may bring 
suit on the law side in the Federal Court 
based upon the Federal Death on the High 
Seas Act of 1920. If the flight is interna- 
tional and the rules for international air 
transportation established by international 
treaty of the Warsaw Convention are made 
a condition of the ticket purchased by the 
passenger, then the amount of recovery for 
death of a passenger is limited, and suit for 
this limited sum may be brought in the 
State Court. We still have to hear from the 
Court of Appeals of the State of New York 
where the ]/’yman case is pending. This 
court may keep in line with the English law 
as set forth in the Grein case, supra, where 
the contract of carriage involved “interna- 
tional carriage” and death damages were 
limited under the Warsaw Convention to 
125,000 francs; and in which case the court 
indicated that a breach of contract of car- 
riage causing death is “an act, neglect of 
default” within the meaning of Lord Camp- 
bell’s Act. 


In the IV yman case the “Hawaii Clipper” was 
lust without a trace. It is not easy for a 
plaintiff in such cases to prove negligence, 
if there was any, on the part of the airline 
company. Here the presumption of liability 
on the part of the carrier comes to a plain- 
tiff’s rescue. On the other side of the scales 
the carrier is given a limitation of liability. 
If the plaintiff could have shown by compe- 
tent evidence in the trial court that the 
airline was guilty of “wilful misconduct” (the 
French word “dol” is used in the official 
text of the Warsaw Convention) then the 
limitation would not apply. But it is not 
easy to prove “dol”; it requires proof of the 
intentional doing of an act, either with the 
knowledge that it is likely to result in serious 
injury or with a wanton and reckless disre- 
gard of its probable consequences (Jn re 


Burns, 105 N. E. 601). 


A number of states have set limits upon 
wrongful death verdicts. Similar limits are 
found in Workmen’s Compensation awards. 
If the limitation set by the Warsaw Conven- 
tion Rules, (which became court-enforceable 
law when the United States exercised its 
treaty-making power) is followed, this will 
be an application of the same principle to 
international air transportation. In a “do- 
mestic” case a jury might award $83,000 for 
a death; in a similar “international” case, 
under the Warsaw Convention Rules, the 
limit is $8,300. However, by special con- 
tract, under Article 22 of the Convention, 
the carrier and the passenger, if he thinks his 
life is more valuable, may agree to a higher 
limit of liability; (under Venezuela law, al- 
though a carrier is liable up to 20,000 boli- 
vars, yet a higher sum may be fixed by 
agreement) or the passenger may perhaps 
purchase special insurance to cover his trip 
and protect his estate in the event that he 
loses his life on the voyage. The principle 
of limitation of liability may, in the long run, 
lead to the reduction of operating expenses, 
particularly in connection with insurance 
rates, and hence reduce the cost of trans- 
portation, resulting in a quicker development 
of international air transportation. 

Just as the statutory provision for limita- 
tion of liability in admiralty has been liberally 
construed in order to achieve its purpose to 
encourage investments in shipbuilding (Just 
v. Chambers, 312 U. S. 385; 61 S. Ct. 690) 
in like manner the Convention’s limitation 
of liability of damages may encourage air 
transportation. 


oar? 


Libel 


“I would be loth to speak ill of any person who I do not know deserves it, but I 
am afraid he is an attorney.”—Samuel Johnson. 
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STORM OVER INSURANCE 


On the night of September 14th, Hurricane 
ripped a wide swath of destruction for five 
hundred miles along the Atlantic seaboard 
from Cape Hatteras to Long Island. Weeks 
later it struck again, this time along the 
Florida coast. Don’t look now, but that 
wind is still blowing; one of the casualties 
may be the windstorm insurer himself. 

After storm warnings went out over the 
radio from the weather bureau, many bro- 
kers and agents got on the telephone and 
sold extended coverage and windstorm to 
many of their customers who did not have 
it. Most companies accepted this eleventh 
hour business (The National Underwriter, Sep- 
tember 21, and October 5, 1944). No tem- 
pest in a teapot was the hurricane fury of 
enraged insureds (and we use the term 
loosely) who, following the storm forecast 
succumbed to an insurance agent’s solicita- 
tion and purchased a windstorm policy or 
extended coverage to “protect them from 
the storm”; and who now find the claim 
man declining—“so sorry”. With the rude 
shock of an awakening the insured discovers 
that (in the words of Judge Hutcheson) all is 
not “beer and skittles”. Though the emer- 
gency coverage that was written following 
the storm warning was certainly not sold 
on any such technical basis, the claim man 
now refuses to pay for water damage even 
though the water was wind-driven. They 
are now informed that their windstorm or 
extended coverage insurance excludes dam- 
age by high or rising water, whether driven 
by wind or not, and does not cover damage 
done by waves and high tides. Although 
damage resulting from water will be paid 
if the initial break in a roof, wall, etc., was 
due to force of wind, if the damage was 
caused by force of water, even though wind 
be the cause of the water’s rise, there is 
no liability. 


The Disaster Committee 


The disaster committee of the National 
Board’s committee on adjustments in the 
wake of the storm held a special meeting 
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in conference with the Eastern Loss Execu- 
tives Conference, as a result of which the 
committee issued a statement that “the 
terms of the policy should be adhered to 
in all cases, especially in respect to 
damage attributable, in whole or in part, to 
flood, tidal wave, high water, or wind-driven 
water.” And that with respect to particular 
problems members should handle each claim 
involving water damage with “due consider- 
ation for the policy exclusions and with full 
regard for the circumstances surrounding 
the claim.” Whatever that means. 


The Legal Side of It 


From a legal point of view the interpretation 
of the policy is fairly clear. The policy in- 
sures against all direct loss and damage by 
windstorm. It customarily states that the 
insurer shall not be liable for loss or damage 
caused “directly or indirectly by tidal wave, 
high water or overflow whether driven by 
wind or not.” Its interpretation is well illus- 
trated by the September 28, 1944 decision 
of the United States District Court of Penn- 
sylvania, in Wootton Hotel Corporation 1 
Northern Assurance Company, Ltd., 5 CCH 
Fire and Casualty Cases 329, involving a 
loss occurring in the high wind of March 
2nd and 3rd, 1942. The Wootton Hotel 
Corporation owned a pier situated on Brig- 
antine Beach, New Jersey, which was dam- 
aged in the storm of March 2nd, and 3rd, 
so that the portion of the pier extending out 
into the ocean was destroyed. The plaintiff 
corporation was insured with the defendant 
under a policy covering loss by windstorm. 
The plaintiff claimed the right to recover 
on the ground that the wind was the proxi- 
mate cause of the damage to the pier, or more 
specifically, that the damage was caused by 
high water driven by wind. The court 
found that the damage to the pier was 
caused by high water driven by wind; and 
that there was no evidence that the damage 
or any part of it was caused solely and di- 
rectly by wind. Therefore the damage was 
caused by a hazard expressly excepted by 
the terms of the policy, and so the plaintiff 
was not entitled to recover. 
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The court said: “I am of the opinion that 
plaintiff has placed its case directly within 
the exceptive provision, and may not re- 
cover on that ground under the decision in 
Newark Trust Co. v. Agricultural Insurance 
Co., 237 F. 788 (C. C. A. 3, 1916) which is 
binding on this court. In the Newark Trust 
Co. case a similar provision was the subject 
of controversy. The plaintiff in that case 
asserted that under proper construction of 
the contract of insurance the defendant was 
liable for damage done by water when raised 
or driven by wind. The United States Cir- 
cuit Court of Appeals held otherwise, stat- 
ing, at page 792: 

‘Reserving any question of proximate cause, it 
is manifest from the terms of the contract, as 
well as from the enumerated elements, that the 
perils insured against are the perils of the air, 
and among those expressly excepted are perils 
of water; and that after disclaiming liability 
for damage caused by such specific water forces 
as tidal wave, high water, overflow and cloud- 
burst, the insurance company broadly refuses 
to assume liability for any loss or damage 
caused generally by water, even when driven 
by wind. 

‘As the jury found that the house was destroyed 
by water and as the contract denies liability 
for damage ‘‘caused by water, whether driven 
by wind or not’’ the plaintiffs’ case, based upon 
the theory of wind-driven water, comes within 
the second exempting clause and necessarily 
fails.’ ’’ 


The Real Problem 


3ut the real problem is not a legal one. It 
is a problem in public relations—the failure 
of the agent to explain to the prospective 
insured, just what he can expect for his 
insurance dollar; what position the company 
can be expected to take in the’ event of vari- 
ous types of loss. An important part of the 
agent’s job should be to find out what the 
public needs in the way of protection, and 
then to provide it. Earl M. Schwemm, Chi- 
cago manager of Great-West Life, in his 
recent speech before the Pittsburgh Life 
Underwriters Association gave a new name 
to insurance agents. He called them “inter- 
preters”, who must interpret for the prospec- 
tive insured in terms of coverage, the 
existing conditions of peril or loss. If the 
seaboard agents had lived up to that high- 
sounding name the public would not have 
provided a less complimentary one. 

An editorial in the National Underwriter 
asks, what words could be plainer than the 
exclusion terms of the policy, and suggests: 
‘‘perhaps there should be a sticker on the policy 
in large type worded along these lines: ‘Look, 
chum, you know where it says in the policy 
about wind damage? Well, we don’t pay if 
waves wash your shack down. Come hell or 
high water, you're not insured against either 
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one. It’s got to be wind, see, like this—whuff— 
pushing right against the house. And don’t 
think you'll get anywhere with that old argu- 
ment about the waves being driven by the 
wind so the wind caused the wave damage. 
Because on that one the judges are strictly in 
our corner and we've got cases to prove it.’ ”’ 

It is certainly too much to ask the under- 
writer to talk baby-talk and play patty-cake 
with the insured. And the Standard Basic 
English policy (with pictures) for Brook- 
lynite and Hottentot alike is still over the 
horizon. But it is a plain duty of fair deal- 
ing for the agent in a situation such as the 
hurricane cover, to talk to the insured in the 
way that Dutch uncles are reputed to talk 
to their nephews, if he is going to sell a 
cover with a hole in it. We will wager that 
not one agent out of a hundred told these 
last minute “insureds” of even the rough 
shades of difference between wind, water, 
and wind-blown water damage. Anyone 
ever exposed to the blandishments of an 
insurance agent (and especially an insurance 
agent on the telephone) must know that the 
seaboard was sold something like “storm 
coverage” or “protection from the storm” 
or something equally nebulous. 


We've Cot a Right 


What right has a law journal to sound off 
about an underwriting or selling problem? 
The lawyer’s usual role is that of scavenger 
or undertaker, to bury the bad smell of a 
poor underwriting or selling job. Sure, the 
lawyer can liquidate the situation—settle or 
fight the claim, compromise or try the case. 
But what is the aftermath in terms of public 
relations? In terms of state regulation? 
What will be the effect on the demand in 
some quarters for federal control of insur- 
ance? Certainly many disgruntled insureds 
and others will raise a clamor for political 
medicine men to provide a nostrum. Writ- 
ing, selling, accepting that kind of business, 
is writing, selling, accepting trouble. It is 
giving aid and comfort to the enemies of 
insurance. 


Four Questions 


To wrap the whole thing up, we herewith 
nail four questions on the door: 
1) Did companies on the seaboard commonly 


2 


write coverage for water damage: 
2) Why was it not sold or offered to sea- 
board assureds? 

3) Why was ordinary exclusory wind storm 
or extended coverage sold in a coastal area 
where wind damage would almost certainly 
involve wind-driven water? 

4) Why were not buyers advised of the 
limitations of this form of coverage? 
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INSURANCE CRIMES 


35 Journal of Criminal Law and Criminology, 
May-June, 1944, p. 34-42 


By Alfred Manes 


Professor of Insurance and Economic Research, In- 
diana University 

Insurance is an object of criminal exploita- 
tion, and the chief motive of insurance crimes 
is financial profit. For profit, the criminal 
may intentionally or unintentionally hurt or 
kill people. The intentional harm to others 
occurs in life insurance when the insured 
person is murdered for the purpose of ob- 
taining the amount to be naid at the time 
of his death. The unintentional harm may 
happen in property and casualty insurance 
when in destroying an insured property per- 
sons accidentally lose their lives. 


The policies themselves as well as a general 
ignorance of the complexities of insurance 
account for the ease with which insurance 
frauds are invented and unjust profits col- 
lected. 


Fire Insurance 


In property insurance most crimes are against 
fire insurance companies. Perhaps the most 
striking of such crimes are to be found in 
Latin America, where to correct the situa- 
tion, a Chilean law provides for the arrest 
of the proprietor of any house insured against 
fire as soon as the house burns. He must 
stay in prison until it has been proved that 
the fire is not due to arson. 


Fraud 


Fraud accounts for many other insurance 
crimes. Outstanding among the fraud cases 
is that perpetrated bv 160 ex-members of a 
tuberculosis sanitarium who had obtained 
policies with disability-income riders attached, 
having denied any tubercular history. All 
160 of them had counted on a life income 
from the insurance company. 
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Faked Death 


In a small western town a business man had 
a friend who was an undertaker in a neigh- 
boring city. The undertaker had as one of 
his duties the disposal of the pauper dead. 
The business man “died” one night as his 
friend was driving him home. The under- 
taker stated that his friend had got out of 
the car to crank it, and, when the undertaker 
looked for him, he was dead. The under- 
taker then put the body back into his car 
and took it to his undertaking parlor, The 
body was cremated after the usual death 
notices were published. 


After this was done, the “widow” claimed 
payment of a life insurance policy for 
$25,000. The man who had burned the body 
was interviewed, and from his description 
there were marked differences between the 
weight and height of the man he had cre- 


mated and that of the supposedly dead 
business man. Finally, by watching the 
“widow’s” mail, the “dead” husband was 


located alive in Nebraska. Both he and the 
undertaker were sent to prison. The body 
was discovered to be that of a pauper which 
was supposed to have been sent to a dental 
school for dissection. 


Special Detectives Important 


The case of Mr. Tetzner, an Austrian, which 
occurred in Vienna about 15 years ago, 
proves the importance of the services of spe- 
cial detectives to insurance companies. Mr. 
Tetzner had a large life and accident insur- 
ance policy, which covered automobile acci- 
dents. One day, Tetzner’s automobile was 
found burned after an explosion, and inside 
the car was found the dead body of the 
driver. It seemed without doubt that this 
was Tetzner’s body, and it was buried. 


However, the appraiser of the company be- 
came suspicious and ordered the body to be 
exhumed and autopsy performed. It was 
discovered that Tetzner was still alive. He 
had killed a traveling workman, burned his 
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body, and caused the explosion. The dead 
artisan was at the driver’s seat. This inci- 
dent shows also the importance of the policy 
condition which states that the insurance 
company must be notified of each accident 
immediately after it has happened. It is 
interesting for another reason: similar 
frauds were attempted, probably success- 
fully, in various other countries shortly after 
the case of Tetzner became known. 


Automobile Crimes 


A modern specialty of insurance crimes oc- 
curs in automobile liability insurance. It is 
the fake accident claimant. For about thir- 
teen years there flourished in Missouri a 
gigantic faked accident ring which was able 
to collect $100,000 in insurance claims. They 
faked accidents by self-multilation and by 
automobile crashes. 


Switching Cars 


An example of fraudulent claims against 
insurance companies for automobile collision 
insurance is supplied by a_ supposedly 
reputable business firm in New York City. 
An adjuster, sent to a garage to estimate the 
damage done to a car of a holder of collision 
insurance, found the damage considerable 
and recommended a sizeable amount in set- 
tlement. 


Later, while talking to another adjuster in 
his company who had handled this car in a 
former accident, he was asked if he had no- 
ticed a scratch on the left door that had not 
been fixed after the first accident. He had 
not. They left to examine the car. Asa 
result they discovered the -company had 
three cars, with identical identification num- 
bers on the chassis and motor, on which 
they interchanged the license plates when 
an accident occurred. 


Adjusters in Collusion 


Adjusters are sometimes in collusion with 
claimants. An adjuster representing the 
company which insured the second car of a 
collision came to see the owner of the first 
car. He found him putting some second- 
hand and damaged mudguards on his old 
car. He suggested that he claim $350.00 
and give him, the adjuster, $50.00. The real 
damage was approximately $25 and the 
public would have been paying the extra 
$325.00. 


White-Collar Criminals 


While most of the crimes seem to have been 
committed against insurance, there are per- 
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nicious crimes committed by the insurance 
companies themselves. The criminal be- 
havior of insurance companies consists in 
violation of trust by making misrepresenta- 
tions of all kinds. Legislation is needed to 
control such crimes. 


Such crimes are typical white-collar crimes. 
A criminal insurance company would pub- 
lish false financial statements, erroneous 
statistics, incorrect advertisements; there 
would be embezzlement and misapplication 
of funds, and bribery of public officials—all 
violations at the expense of the policy- 
holders. By enforcing certain controls in 
accounting and calculations, regular audits 
by public accountants, and other measures 
to be found in the supervisory laws of most 
countries, many opportunities for fraud have 
been eliminated. 


The fake insurance company is one of the 
oldest of insurance crimes, a crime that 
usually takes place in several states so that 
only the Federal Government can punish 
the criminals, 


Gambling Mania of the 90’s 


What happened even half a century later in 
the United States is reported by the Insur- 
ance Commissioner of Massachusetts. In 
his Annual Report in 1890 he said: “It is 
doubtful if, since the famous South Sea 
Bubble at the end of the eighteenth century, 
such a gambling mania has seized an intelli- 
gent people as that which developed in the 
spread of the assessment endowment and 
its natural and legitimate offspring, the 
bond investment insanity.” 


These associations were built upon mys- 
teries. Their chief officers were experts in 
making people believe that they could make 
profits out of nothing. They hoped that 
many lapses would occur so that payments 
could be distributed among the others. 
About one million people paid in approxi- 
mately 40 million dollars in a four year 
period to these associations about 75% of 
which was wasted. 


Legislation, Education and Examination 


To reduce the number of insurance crimes, 
the three following steps are necessary: 


1. Better insurance legislation; covering insur- 
ance contracts and supervision. 

2. Better insurance education: the public should 
be instructed in the elements of insurance in 
schools and colleges. 

3. Better preventive service by insurance com- 
panies in many countries: examination of the 
moral hazard of applicants. 
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THOSE WEASEL WORDS- 
“WILFUL AND WANTON” 





92 University of Pennsylvania Law Review, 
June, 1944, p. 431-446 


By Michael Waris, Jr. 


Managing Editor, University of Pennsylvania Law 
Review 

Under the prevailing terminology in the 
Pennsylvania cases a possessor of land is 
liable to a trespasser, as a general rule, only 
for wilful and wanton misconduct. Under 
the latest decisions of the Pennsylvania 
Supreme Court, where the defendant is guilty 
of wilful or wanton misconduct, contribu- 
tory negligence is no defense. [Kasanovich 
v. George, 9 CCH Negligence Cases 1038, 
34 A. (2d) 523, and Misorski v. Pennsylvania 
R. R., 9 CCH Negligence Cases 1040, 34 A. 
(2d) 526.] 

Consequently, in a case in which a tres- 
passer plaintiff is otherwise entitled to re- 
cover, his contributory negligence would 
seem to be immaterial. If this conclusion 
is not to follow it can be only because the 
expression “wilful and wanton” misconduct 
has different meanings when applied to dif- 
ferent types of cases. 

The purpose of this article is to emphasize 
the chameleon-like characteristics of the 
phrase “wilful and wanton” and the inevi- 
table confusion and ambiguity which result 
when the same words are used to signify 
two ideas which are close together and 
overlap. 


Definitions of Phrase 

From a strictly analytical viewpoint the most 
objectionable term is “wilful negligence.” 
The two words are mutually exclusive. 

In evaluating the import of “wanton negli- 
gence” it is necessary to consider singularly 
the meaning of the word “wanton.” The 
Restatement of Torts states in effect that an 
intentional act by a person who knows or 
has reason to know that it creates an unreason- 
able risk of harm, and that there is a high 
degree of probability that substantial harm 
will result, is wanton. 

It has often been expressed that a different 
state of mind on the part of the actor is 
required in the commission of a wanton act 
as distinguished from a negligent act. Thus, 
while negligence may consist of mere in- 
attention or inadvertence, wantonness requires 
conscious indifference to highly probable 
consequences. Wantonness has been de- 
scribed as quasi-intent. 

On the other hand, wantonness has been 
classified as an aggravated type of negli- 
gence differing from ordinary negligence 
not in kind but merely in degree. Under 
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either view “wanton negligence” would seem 
to be an undesirable term. 

It would seem, therefore, that if there is to 
be retained the present method of dealing 
with negligence problems, which finds it de- 
sirable to attach certain legal consequences 
to conduct which is characterized by the 
term “wanton,” that the term should be used 
with clear discrimination. The phrases 
“wanton misconduct” and “conduct in reck- 
less disregard of safety” are analytically 
preferable. 

As previously noted, the well established 
rule in Pennsylvania is that a possessor of 
land is liable to a trespasser only for “wilful 
and wanton misconduct.” To determine just 
what this means it is necessary to keep in 
mind the definition of a trespasser, the dis- 
tinction between the liability arising from 
active conduct on land and that arising out 
of conditions upon the land, and the differ- 
ence between the possessor’s liability to 
adult trespassers and his liability to infant 
trespassers. 


Trespassers and Activity on Land 


In Petrowski v. Phila. & R. Ry., 107 A. 381 
(1919), the court said: 

Where one, knowing that a child of tender 
years is trespassing upon a vehicle under his 
care, negligently acts in such a manner as to 
injure the trespasser, the conduct of the trans- 
gressor is viewed in law as ‘“‘intentional,’’ or 
‘‘wilful and wanton’’... 


This language is typical of that found in 
those cases involving children injured by 
activities carried on on the land where the 
court thought relief should be granted de- 
spite the fact that the children were clearly 
trespassers as distinguished from “licensees.” 
It seems highly unfortunate that the court 
continues to go through the rigmarole of 
using the term “wilful and wanton,” when it 
actually means ordinary negligence. 
Although most of the cases permitting re- 
covery involve infant trespassers, adult tres- 
passers are not precluded from obtaining 
redress for negligent injuries from activity 
on land after their presence becomes known. 
The result of Frederick v. Philadelphia Rapid 
Transit Co., 3 CCH Negligence Cases 234, 
10 A. (2d) 576, is sound, but again there is 
the court paying lip service to those weasel 
words “wanton negligence.” 

In Kennedy v. Southern Pa. Traction Co., 2 
CCH Automobile Cases 255, 3 A. (2d) 395 
(1939), the truck of the adult plaintiff skid- 
ded off the highway and overturned on the 
defendant’s tracks, trapping him within it. 
When the trolley came within 150 feet of 
the plaintiff, the motorman abandoned the 
controls and ran for safety to the rear of 
the car which continued until it struck the 
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truck. In holding defendant liable, the court 
said: 

While the status of the plaintiff upon the 
right-of-way of the defendant may have been 
that of a trespasser, the testimony of the plain- 
tiff and his witnesses was sufficient, if believed, 
to enable the jury to find that the motorman 
of the trolley was ‘‘culpably negligent.”’ 


This case takes a forward step in Pennsyl- 
vania negligence law in at least two re- 
spects. First, it allows a discovered adult 
trespasser to recover for injuries sustained 
as a result of the negligent conduct of a 
possessor and second, it dispenses with the 
mythology of using “wilful and wanton” to 
describe such negligent conduct. 


Trespassers and Conditions on Land 


No Pennsylvania cases grant relief to an 
adult trespasser for injuries arising out of 
conditions on the possessor’s land, even 
though such conditions are highly dangerous 
and the presence of the trespasser is known. 
Where the trespasser is a child the picture 
is somewhat different. Im approaching this 
problem it will be useful to consider the 
Restatement which scraps al] the unnecessary 
fictions applied in these cases and substitutes 
a simple rule whereby the court examines 
each case to see if certain factual conditions 
exist. If they do, the landowner is liable. 
Thus: 


A possessor of land is subject to liability for 
bodily harm to young children trespassing there- 
on caused by a structure or other artificial con- 
dition which he maintains upon the land, if 

(a) the place where the condition is main- 
tained is one upon which the possessor knows 
or should know that such children are likely to 
trespass, and 

(b) the condition is one of which the possessor 
knows or should know and which he realizes or 
should realize as involving an unreasonable risk 
of death or serious bodily harm to such children, 
and 

(c) the children because of their youth do not 
discover the condition or realize the risk in- 
volved in intermeddling in it or in coming within 
the area made dangerous by it, and 

(d) the utility to the possessor of maintaining 
the condition is slight as compared to the risk 
to young children involved therein. 


The general trend of the Pennsylvania cases 
follows this rule, yet in two recent cases the 
Pennsylvania Supreme Court completely 
disregarded it by literally applying the rule 
that the only duty owed to a trespasser is 
to refrain from “wanton or wilful injury.” 
[Dumanski v. City of Erie, 9 CCH Negli- 
gence-Cases 1037, 34 A. (2d) 508 (1944) and 
Pravlik v. City Deposit Bank and Trust Co., 
9 CCH Negligence Cases 1036, 34 A. (2d) 
510 (1944). 


Situation Other Than Trespass 


It is very important that a clear distinction 
be kept between that peculiar set of rules 
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involving the words “wilful and wanton” 
which has developed around the possession 
of land and trespass thereon, and those rules 
involving this phrase where the incident of 
land ownership has no particular significance, 
In the former class the words are used to 
describe the actor’s failure to exercise rea- 
sonable care, while in the latter they are 
used to describe conduct which is “in reck- 
less disregard of the safety of others.” 


Contributory Negligence 


The doctrine of contributory negligence has 
been rigidly adhered to in Pennsylvania. 
However, in the Kasanovich case, supra, even 
the Pennsylvania court has finally squarely 
held that contributory negligence will not 
be a defense where the defendant has been 
guilty of “wanton misconduct.” It carefully 
explained that its decision was 


not in conflict with the rejection in Pennsyl- 


vania of the doctrines of ‘‘comparative negli- 
gence and last clear chance.”’ 


The word “wanton” assumes even greater 
significance with the decision of this case, 
for upon the future interpretation given to 
it by the court when dealing with problems 
of contributory negligence, rests the out- 
come of many cases. The Pennsylvania 
Supreme Court has reached a crossroad. On 
the one hand is that large group of cases 
involving trespass on land in which “wanton” 
means ordinary negligence. On the other 
hand is that group of non-trespass cases 
where “wanton” means “conduct in reckless 
disregard of the safety of others.” 


If the court does not keep clearly in mind 
the distinction between the two groups of 
cases, it is very likely that it may rely on 
one of the trespasser cases for its definition 
of wantonness, If this comes to pass Penn- 
sylvania will find itself adopting the last 
clear chance doctrine under the guise of 
“wanton” misconduct, despite all its express 
denials to the contrary. 


If this does not occur, it may choose to 
scrap all its former lip service to the words 
“wilful and wanton” in the trespass cases 
and bury them forever by clear judicial 
utterance that the duty owed by the land- 
owner is one of ordinary care. 


Or finally, the court—or the legislature— 
may do a thorough housecleaning by dis- 
carding the entire doctrine of contributory 
negligence as well as the anachronism of 
“wilful and wanton” in trespass cases. This 
would seem to be the logical time to look 
for a more desirable substitute. It is sub- 
mitted that this is to be found in the doc- 
trine of comparative negligence (preferably 
entitled comparative damages). 
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REFLECTIONS ON THE THEORY 
OF NEGLIGENCE 

5 Louisiana Law Review, May, 1944, 

p. 495-511 


LeRoy Marceau 
Regional Attorney, National Labor Relations Board 


The physical effect of a given act, when de- 
scribed in the most sweeping language, may 
be said to consist of a change in external 
nature—a change Ordinarily in an object or 
a group of objects. The effect of the act, 
when viewed statically, is the difference be- 
tween the two conditions and, when viewed 
dynamically, is the substitution of the one 
condition for the other. 


The act has thus both a creative and a 
destructive aspect: But the two aspects, cre- 
ation and destruction, being essentially 
mere points of view from which the one 
act is envisioned, are by their very nature 
inseparable. It is therefore to state one 
legal principle, rather than two, to say that 
both aspects, creation and destruction, are 
attributable by law to the actor. Put con- 
cisely, the actor has a jural claim to enjoy 
the object or qualities he creates and the 
jural duty to restore the object or qualities 
he enjoys. 

3ecause most acts are motivated by an ef- 
fect which the actor seeks to accomplish, 
and would not occur but for the motive, it 
is true that in the great majority of the im- 
portant acts of life the effects are foreseen, 
if not in complete detail, at least substantial- 
ly so. But this is not always true, and the 
instances in which it is untrue give rise to 
serious difficulties in legal theory. The pur- 
pose of this article is considered one of these 
difficulties. 


Effect Foreseen Only in Part 


Here is considered the situation which ex- 
ists when the actor, knowing that he can 
foresee the effect only in part, nevertheless 
proceeds to perform the act. 


While the principles governing this situa- 
tion would be the same whether one con- 
templates the creative or destructive phase 
of the act, it is nevertheless true that the 
problem arises more frequently in connec- 
tion with the destructive phase; for value, 
although often destroyed by inadvertence, is 
seldom created except as the result of care- 
ful foresight. Since the discussion is largely 
philosophical, no effort has been made to 
marshall the adjudicated cases, or to weigh 
the conclusions of secondary authorities. 


The best evidence of the actor’s foresight 
would be his own statement of it, if the 
court could be sure of its truthfulness. But 
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the question more frequently arises under 
circumstances in which the court cannot be 
sure of the truthfulness of the actor’s state- 
ment; and when it must therefore resort to 
what may be called “secondary evidence.” 
To reveal objectively what the actor fore- 
sees, the court tries to learn roughly what 
the “standard man” foresees in similar cir- 
cumstances. Having studied the “standard 
man,” and having learned what he will fore- 
see when confronted with a given set of 
circumstances, the court proceeds to con- 
clude that this particular actor under dis- 
cussion foresees the same things, except 
insOfar as allowances must be made for 
known variations of the individual such as 
blindness, deafness, etc. 

Not all of the foreseeable effects interest 
the court; only those which relate the pos- 
sibility of injury to the person or property 
of persons. 


Jury Instructions 

The adjudication of negligence cases under 
present law is more or less unsatisfactory. 
The jury is frequently bewildered when it 
is told that it must be guided, in its view 
of legality, by a consideration of the way the 
reasonably prudent would have acted: For 
this is only to say that it must be guided, 
in its view of legality, by what the reason- 
ably prudent man would have considered 
legal; or, in other words, it must judge the 
state of the law as a reasonably prudent 
man would judge it. 


This is little more than to suggest that the 
jury be “reasonable,” and that is form its 
judgment in a standard way. It is therefore 
not at all surprising that juries quibble and 
divide under the long and cumbrous instruc- 
tions which are read to them with so little 
result and, as some think, with so little rea- 
son, in cases involving negligence. 


It is a long cherished wish that the courts 
themselves might undertake to say what 
risks can or cannot be properly taken or, 
what is more probable, if they decide to 
leave to the jury the question as to the le- 
gality of a particular risk, they would out- 
line with some particularity the standards 
which should guide the jury. 

A discussion of such standards is now pro- 
ceeding in American law schools. No better 
example can be given than the work of 
Henry T. Terry, who pioneered in this pro- 
ject a generation ago. Terry believed that 
in deciding whether or not the actor should 
be permitted to perform the act, the imme- 
diate purpose of the act (advantage) should 
be weighed against the magnitude of the 
risk to which others would be subjected 
(disadvantage). 
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While Terry clearly pointed the two factors 
which are to be weighed, he did not attempt 
to state what ratio the advantage must bear 
to the disadvantage in order for the act to be 
permitted. Nor do the decided cases estab- 
lish or even discuss the numerical value of 
that ratio. 


Right to Damages 


It is generally assumed that if an act is per- 
mitted, there can be no damages recovered 
from the actor, even though injury results. 
This view, however, is open to question. 
There may be instances in which the pro- 
spective actor, while under duty to pay dam- 
ages for an injury, yet has a right not to 
be prevented from inflicting the injury, as 
is ordinarily the case in situations where 
the law confers a right of necessity. 


The writer dissents from the prevailing 
opinion that the ratio of advantage to dis- 
advantage (involved in the commission of 
an act) should govern the right to collect 
damages; and believes on the contrary that 
the advantages involved in performing the 
act should have nothing whatever to do 
with the damage issue. 


Strenuous objection may be anticipated. If 
every act involves some small possibility of 
injury to others, if injury actually occurs, 
how can it ever be said that the actor need 
not respond in damages? The classical 
view of negligence answers this question by 
saying that the actor need not respond in 
damages if the act was permissible: But if 
that answer be ruled out, what possible an- 
swer remains? 


The reader will recall that if very small 
(but certain) injuries are deliberately in- 
flicted the law refuses to award damages, 
usually referring to the maxim De minimus 
non curat lex, That is, in deciding whether 
or not to award damages, the law weighs the 
advantage against the disadvantage. The 
disadvantage is solely the time and energy, 
on the part of the court, which must be 
spent in handling the case. If the risk was 
minute, there is very little social advantage 
in penalizing the individual who imposes 
the risk upon his neighbor, 


The following hypothetical case, for ex- 
ample, would be decided for the defendant 
by the ordinary exponent of the “reasonably 
prudent man” doctrine; but it would prob- 
ably be decided for the plaintiff by one who 
agrees with the view here expounded. 


Suppose that a motorist, Smith, accidentally 
severs an artery and, while stopping the 
flow of blood with one hand, begins to drive 
furiously to the nearest hosptial and, while 
so driving, swerves close to the side of the 
road and runs over Jones’ flower bed. If 
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the “reasonably prudent man” rule is adopt- 
ed, it must be said that Smith is doing what 
a reasonably prudent man would do; and 
that he is therefore not liable in damages to 
Jones. 

Similarly, if Terry’s view of the balance of 
interest is adopted, it must be concluded 
that the vital interest which Smith has in 
getting to the hosptial heavily outweighs the 
risk, which he knowingly took, of injury to 
property along the way. Those who believe 
in the principle set forth in this article will 
agree that the law should not have pre- 
vented Smith from driving as he did. But 
looking at the matter also from the stand- 
point of Jones, they would say that, inas- 
much as Smith voluntarily imposed an 
injury upon him, Jones must be made whole. 


It is to be hoped that legal scholars will be 
able to put the principles which control the 
law both of “necessity” and “de minimis” on 
a satisfactory plane by, first of all, develop- 
ing a technique through which the magni- 
tude of interests (i. e. the quantum of human 
well-being) can be numerically indicated 
and, second, by undertaking to calculate the 
ratio of advantage to disadvantage which 
suffices to establish an act as “necessary” or 
an injury as de minimis. The lack of such 
a technique must justify, if anything can, 
the present state of the law of negligence. 


Conclusion 


To sum up, negligence is the commission of 
an act which appears to involve an unreason- 
ably high risk of injury to other persons. 
It is not the failure to exercise due care; 
although the exercise of such care would 
ordinarily eliminate the apparent risk and 
would therefore eliminate the negligence. 


In order to decide whether a given risk be 
“unreasonable,” one must weigh the inter- 
est served by the act against the risk of 
injury which is involved. It is considered 
reasonable only if the interest served by 
the act outweighs the risk of injury by that 
overwhelming ratio which, in another 
branch of law, would be said to create a 
“right of necessity.” If reasonable by this 
standard, the act is permitted in the sense 
that the law will not prevent it and will not 
allow the threatened party to prevent it. 


If the injury actually befalls, it must in 
every case be borne by the actor (even 
though the risk was reasonable and the act 
was permitted by law) unless the risk of 
loss which he inflicted was so small as to be 
classified de minimis. The usual standards 
applied in saying that an act was not neg- 
ligent, or that its effect was not proximate, 
are in reality convenient devices by which 
one seeks to make the boundary between 
the minute and the substantial risk. 
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TORTS AND “CHOICE-OF-LAW” 





Torts in the Conflict of Laws by Moffatt Han- 
cock, Assistant Professor of Law at the 
University of Toronto, is a worthy addition 
to the series of Michigan Legal Studies, pub- 
lished by the University of Michigan Press. 
(Callaghan & Co., Chicago, IIl., $5.00.) It is 
a full and careful development of a central 
theme that the law of the place where an 
alleged wrong has occurred ought to determine 
questions of legal liability for that wrong, 
which, while it searches the theory behind 
the cases (indeed, it is primarily a theoretical 
study) has sufficient detailed consideration 
of specific problems to serve usefully the 
needs of the practitioner. It is done (in the 
words of Professor Yntema’s foreword) “in 
a style lucid and exact, which, the substance 
considered, is something of an achievement.” 


Now that the more myopic forms of isola- 
tionism have been put away as the toys of 
political adolescence, by men of social con- 
science and good will, a consideration of a 
field of law which, even in a private sphere, 
urges the recognition of “foreign” law is 
timely. The shrinking of hemispheric dis- 
tances, and the expected post-war expansion 
of trade and travel, will force “choice-of- 
law” upon us as one of the necessities of 
living in a world instead of in a continental 
burrow. 


The Genesis of “Conflicts” 


Formidable indeed were the obstacles over- 
come by the English courts in first asserting 
jurisdiction over foreign torts. Originally, 
juries were supposed to decide issues of fact 
by their own personal knowledge. It was 
therefore necessary to summon a jury from 
the very place where the facts transpired. 
Thus the old rules relating to venue re- 
quired the plaintiff to state carefully the 
place or places in which the facts of the case 
occurred. Gradually the strict application of 
these rules was relaxed in transitory ac- 
tions. In order to entertain jurisdiction over 
actions arising out of wrongs committed 
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outside of England, a fiction was invoked by 
which, in cases where the operative facts 
occurred in a foreign place, the plaintiff was 
permitted to state their true locality, e. g., 
“in the city of Paris in France” and then to 
add, “to wit in the [English] parish of 
St. Mary Le Bow in the Ward of Cheap.” 
This statement of venue the defendant was 
forbidden to question. 


Two conflicting situations were involved: 
(1) where the internal law of the forum 
would allow a recovery, but the law of the 
place of the wrong would not; and (2) 
where the law of the place of the wrong 
would allow a recovery, although the law of 
the forum would not do so. Enforcement 
of foreign law was on two principles: as to 
the defendant, that the wrong must be of 
such a character that it would have been 
actionable if committed in England, and it 
must not have been justifiable by the law of 
the place where it was done. On the positive 
side, as to the plaintiff, it was asserted, by 
analogy to contract law, that tort liability 
was an obligation created by the law of the 
place of the wrong, which should be en 
forced by the forum, An early limitation 
adopted was that the law of the place of the 
wrong would be enforced only where the 
law of the forum itself would give a remedy. 


In America 


In the United States a restriction developed 
that the foreign law, to be enforced, must be 
“similar” to the law of the forum, must be 
“substantially alike.” This has been watered 
down generally to require only that the for- 
eign law be not contrary to the “public 
policy” of the forum. The federal constitu- 
tion limited the states in their application of 
choice-of-law principles, by the operation 
of the full faith and credit, and due process 
of law clauses. In the federal courts after 
a long history of applying a federal common 
law of conflicts of law, now (since Erie v. 
Tompkins, and Klaxon v. Stentor, (1941) 61 
Sup. Ct. 1020) the conflict of laws decisions 
of the local state courts are followed. 
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Some Exceptions 


Exceptions to the root principle that the 
place of the wrong determines the question 
of liability exist in the case of foreign laws 
primarily procedural, laws offending the 
public policy of the forum, penal laws, laws 
involving injury to foreign land, etc. But 
the imported law must also be considered 
in relation to the internal law of the forum 
—causation, contributory negligence, meas- 
ure of damages, parties, limitations, burden 
of proof, etc. 


Multiple Contact Cases 


In so-called “multiple contact” cases, the 
facts legally significant for conflict of laws 
are spread out over two or more jurisdic- 
tions. Here it is necessary to take into con- 
sideration the laws of the several jurisdictions 
in making one or more choices of law. A 
good example of this is Hancock’s discus- 
sion of the liability of a tortfeasor’s insurer 
to an injured party. The author says at 
page 239: 


“‘A number of American states have passed leg- 
islation giving an injured person direct recourse 
against the wrongdoer’s insurer. Under an or- 
dinary contract of public liability automobile 
insurance, the insurer undertakes to discharge 
any liability incurred by the insured in the use 
of his automobile. Legislation of the type in 
question provides that, under certain circum- 
stances, a person damaged by the insured may 
bring an action directly against the insurer, 
who shall be liable to him for any loss within 
the coverage of the policy. The statute gives 
the injured person an enforceable third-party 
interest in the performance of the insurance 
contract, 


‘Such statutes have important conflict of laws 
aspects. Suppose B makes a contract of insur- 
ance with the A company in state X, The com- 
pany undertakes to discharge any liability 
incurred by B in using his automobile. B, driv- 
ing his automobile in state Y, injures C. There 
is a statute in force in state X (where the in- 
surance contract was made) making insurers 
directly responsible to injured third parties. 
Can C, who has been injured in state Y, bring 
action directly against the A company relying 
upon the terms of this statute? Since the stat- 
ute is primarily designed to protect injured 
persons by enabling them to recoup themselves 
more effectually, it might be thought that state 
X should have little or no interest in the ap- 
plication of its statute to case of injury in state 
Y. The statute can be regarded, however, as 
imposing a semicontractual liability in respect 
of all insurance contracts made in state X. It 
governs the contract between B and the A com- 
pany which was concluded in state X and gives 


C an enforceable interest in the performance of 
that contract. Taking this view of the matter, 
some courts have under such circumstances al- 
lowed the injured party to bring action directly 
against the insurer. [Citing cases] 


‘“‘When a court deals with insurance legislation 
in this way it may have to make concurrent 
references to two bodies of law. The law of 
the state where the insurance contract was made 
will determine whether the injured party can 
bring suit directly against the insurer. If such 
suit is permitted, the injured party is entitled 
to recovery against the insurer only in the 
event that he could have recovered against the 
insured tortfeasor. To ascertain the liability 
of the tortfeasor, the court must refer to the 
law of the place of wrong.”’ 


“Conflicts” in the Air 


One fertile field of multiple contact prob- 
lems that deserved a separate section (perhaps 
a separate book) is aviation. A farepaying 
airline passenger takes off from Chicago, 
where he purchased his ticket, destination 
London. He is killed in Pennsylvania 
where the plane carrying him crashes. 
His ticket makes the provision (although 
this fact was not particularly called to his 
attention) that the limitations of the War- 
saw Convention are applicable. What law 
will govern the amount of his recovery for 
wrongful death—the Warsaw Convention, 
the law of Pennsylvania, the place of the 
wrong considered as a tort, or the law of 
Illinois—the place of the contract of car- 
riage? The internal law of what state will 
determine if the provisions of the ticket mak- 
ing the Warsaw Convention applicable can 
be considered to have been brought to the 
notice of the passenger and assented to by 
him and so made a part of the contract of 
carriage? Perhaps separate treatment of 
such a special field of conflicts could not 
fairly be expected in this genera! study. 


Book as Book 


If a book is “a machine to think with’, as a 
legal study certainly is, it should be as effi- 
cient, mechanically, as possible. Hancock’s 
book is in a well made, attractive format, 
not always now possible in wartime. The 
content is well thought out and organized, 
with a beautifully dichotomized table of con- 
tents. The typography—in the well known 
style of the Michigan Law Review—is a de- 
light, and very easy on the eyes. A table 
of cases, a bibliography, and an index com- 
plete the formal excellence of this really top- 
flight study. 


———$} Se ——_—___—__ 
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WAS PEARL HARBOR WAR? 

The question “was Pearl Harbor War?” 
would probably qualify as the sixty-four 
dollar one on any quiz program. Nine per- 
sons out of ten would probably answer— 
“Are you kidding ?—but of course!” Legally, 
the matter is not so simple. In West v. Pal- 
metto State Life Insurance Co., 8 CCH Life 
Cases 1035, and in Rosenau v. Idaho Mut. 
Ben. Ass’n., 9 CCH Life Cases 479 the 
highest courts of South Carolina and Idaho 
thought it not war, and said so. Under- 
standably, a forum closer to the scene than 
Idaho or South Carolina might have another 
opinion. For example, what would a 
Hawaiian territorial court think and feel 
about the matter? Since the decision of 
Judge Cassidy of the Circuit Court of the 
First Judicial Circuit, Territory of Hawa‘i, 
August 2, 1944, in Pang v. Sun Life, 10 CCH 
Life Cases 174, we now know in unmis- 
takable terms: 


‘“‘What happened on December 7, 1941 is history 
and common knowledge, The scale and intensity 
of the attacks at Pearl Harbor, Kaneohe, 
Hickam, Bellows and Wheeler Fields on Oahu 
and on other United States’ installations and 
bases in the Philippines, Guam and elsewhere on 
the seventh were such as to leave room for not 
the slightest possibility of a doubt of Japan's 
design, belatedly declared by it on the same 
day, of making war on the United States. Ac- 
cordingly, in the following with the general 
principle laid down in the cases above reviewed, 
the Court holds that for the purpose of this case 
war must be deemed to have come into existence 
with the outset of Japan's attack."’ 


Pang v. Sun Life 


Tuck Lee Pang was an employee of the 
Honolulu. Fire Department on duty at 
Hickam Field, Oahu, T. H. on December 
7, 1941 during the attack by the Japanese 
armed forces and he died on that date as a 
result of bodily injuries received at Hickam 
Field during and as a result of the attack 
by the Japanese forces. His widow, Gladys 
Ching Pang, sued to recover the double in- 
demnity benefit under a policy of insurance 
issued by the defendant Sun Life on the 
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life of her husband. The policy provided 
that the double indemnity benefit did not 
extend to or include “death resulting from 
riot, insurrection or war, or any act incident 
thereto.” 


The Issue 


The question, then, for the court to decide 
was whether the Japanese sneak attack on 
Pearl Harbor on December 7, 1941 was 
“war” within the meaning of the policy. The 
plaintiff contended that under the Constitu- 
tion of the United States only “Congress 
shall have power to declare War”, and this 
power it did not exercise until December 
8th, the day following the Pearl Harbor 
attack; that therefore the death of the in- 
sured did not result from “war”; that the 
United States cannot be involved in war 
until Congress has spoken and so declared 
it. The defendant insurer contended that 
war within the meaning of the policy was 
a state of fact, and might well preface the 
mere parliamentary procedure which de- 
clared its existence. 


War is War 


Said the court, in finding for the defendant 
insurer “war is that state in which a nation 
prosecutes its rights by force.” It may be 
initiated by formal announcement of one 
or the other contending parties. But ag- 
gressors do not always respect this formal- 
ity. This the Supreme Court of the United 
States has often recognized. Montoya v. 
U. S., 180 U. S. 261; The Prize Cases, 2 Black 
635. The scale and intensity of the Pearl 
Harbor attacks made it clear that Japan’s 
design was to make war on the U. S. 


Is a Declaration Necessary? 


The court disagreed with the reasoning and 
conclusions of the West and the Rosenau 
cases that Pearl Harbor was not war. The 
basis of both cases is that “war” has a 
fixed legal meaning. That in the absence 
of a declaration, court may not take judicial 
notice of a war by its government. Both 
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cases rely on excerpts from 67 Corpus Juris, 
pp. 366 and 338 to the effect that courts 
cannot take judicial notice of the existence 
of war, in the absence of a declaration of 
war. But the authorities cited in the foot- 
notes to the Corpus Juris statements do not 
bear out the text. 


Panay Is Not Pearl Harbor 


The West and Rosenau decisions say that 
Pearl Harbor and the Panay incident were 
analogous, but in fact there is no comparison. 
“The Panay incident was subject to excuse 
by explanation, plausible or not, of mis- 


taken identity. It was an act of war, but 
no more. It left the choice with America 
to decide whether war with Japan was 


called for or not.” 
such alternative 


With Pearl Harbor no 
was possible. 


“The Issue Here Is Not Political’’ 


The purpose of construction against an in- 
surer is to reconcile, not to create ambigui- 
ties. Quoting the Stankus case, the court 
said: “Words in any contract must, in ab- 
sence of ambiguity, be given their usual 
and ordinary meaning. ‘The term ‘war’ is 
not limited, restricted, or modified by any- 
thing appearing in the policy. It refers to 
no particular type or kind of war, but ap- 
plies in general to every situation that ordi- 
nary people would commonly regard as 
war.” The word “war” is not a term of 
art, with a fixed legal meaning. It need 
not be given a “strict legal meaning in the 
political sense”. The issue here is not a 
political one between executive and legisla- 
tive branches of government over the exer- 
cise of war powers; it is, what the parties 
to a contract intended to mean in their par- 
ticular use of the word “war”. Further- 
more, the double indemnity rider here 
intended to exclude extraordinary hazards. It 
excluded riots and insurrections. Was it not 
then, the intention to include undeclared 
“wart 


The West and Rosenau Decisions 


In the West v. Palmetto and Rosenau v, 
Idaho cases recovery was sought under poli- 
cies covering the life of a seaman in the 
United States Navy, killed in the Japanese 
Attack on Pearl Harbor. The policies each 
contained exclusion provisions to the effect 
that they did not cover a death sustained 
or resulting while the insured was “engaged 
in Military or Naval service in time of war”. 
In each case recovery was allowed on the 
theory that war was not being waged be- 
tween Japan and the United States on De- 
cember 7th and that war did not come into 
existence until the congressional declara- 


1944 


WHAT 


tion of December 8th. The gist of the 
holdings i in these cases was that the declara- 
tion of war by congress on December 8th 
was the only legal way in which this country 
could be placed in a state of war with Japan. 
The policy contracts were entered into by 
the parties in contemplation of that clear 
law; and they are bound by it. Both cases 
hold that the Panay incident cannot be dif- 
ferentiated from the attack at Pearl Har- 
bor; and that the former being a warlike 
act and not war, so was the latter, until 
the declaration of war by the Congress. 


The Rosenau Dissent 


The Rosenau decision was 
divided court, 3 to 2. An 
senting opinion was filed in which the point 
was made that war existed on December 
7th, and the declaration of war was only a 
post facto declaration of an existing state of 
facts. It quotes the president’s address to 
Congress on December 8th, as _ follows: 
“Hostilities exist. There is no blinking at the 
fact that our people, our territory, and our 
interests are in grave danger I ask that 
the Congress declare that since the unpro- 
voked and << attack by Japan on Sun- 
day, December 7, a state of war has existed 
between the United States and the Japanese 
Empire.” 


rendered by a 
interesting dis- 


Declaration Merely Acknowledged War 


Then, the opinion continues, “Congress ac- 
cordingly declared that ‘the state of war be- 
tween the United States and the Imperial 
Government of Japan has thus been thrust 
upon the United States’ and ‘is hereby for- 
mally declared’. In other words, the Resolu- 
tion by Congress was an acknowledgment 
and recognition of both the state and condi- 
tion of war, having its inception in the ‘un- 
provoked acts of war against the Government 
and the people of the United States’ com- 
mitted on the previous day, (December 7th) 
at Pearl Harbor. It seems clear that the 
Congress did not consider or intend that 
the Resolution was the commencement of 
the war; it was rather an acknowledgment 
of the existence of war which commenced 
the day before. It was official recognition 
of a status already existent. Reference to 
the Congressional Record discloses that 
most of the members of the House of Rep- 
resentatives, who spoke officially for adop- 
tion of the Resolution, understood that war 
already existed. ‘We are at war’, said dif- 
ferent members (p. 9529, vol. 87, part 9, 
Cong. Record.) It is clear from the record, 
that all the members of Congress thought 
and understood that they were declaring 
the existence of an attack and acts of war 
already committed by the armed forces of 
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the Japanese government; and that they did 
not consider they were initiating or starting 
the war on behalf of the United States by 
the passage of the Resolution acknowledg- 
ing the existence of a state of war.” 


The Problem Restated 


The cases all state the problem in arti- 
ficial terms of “What the parties meant” 
when they made the contract. Actually the 
parties probably meant nothing, because 
they did not think about the matter. Prob- 
ably neither the insured nor the insurer gave 
any consideration to the distinction between 
war in fact, and war in declaration. The real 
question is what meaning should the courts 
give to the term “war”, where the parties 
have neglected to define it. 


Distance Lends Detachment 


It is not difficult to appreciate the rejection 
by a court in Hawati of the conclusion 
that Pearl Harbor was not in every sense 
“war”. In the remoteness of Idaho and 
South Carolina a more philosophic view 
comes easier. Certainly in any but a legalis- 
tic sense the Japanese attack was “war”. 
(If war cannot exist without a declaration, 
what an anomoly is the present Chinese- 
Japanese conflict which has raged for years 
without a declaration by either combatant!) 
But the moment it is recognized that the 
problem cannot be solved by construing 
the word “war” in some sense in which the 
parties to the inSurance contract are sup- 
posed to have meant it, progress toward a 
just and workable rule can be made. 


A Rule That Works 


The criterion used in the West and Rosenau 
cases that “war” equals “declared war,” does 
have the obvious advantage of providing a 
definite criterion which is easily ascertain- 
able and applicable. If hostilities begin on 
December 7th, and a declaration of war is 
not made until December 8th then for the 
purposes of the policy there is no war until 
December 8th. 


Scale and Intensity of Attack 


The test suggested by the Pang case to de- 
cide whether or not a conflict is war, is the 
scale and intensity of the attack. By this 


standard the Pearl Harbor attack is judged 
to be war, the Panay incident is not war. 
Assuming that some barometer could be 
set up to judge of the intensity of the at- 
tack, and to indicate at just what scale of 
intensity the conflict was a “war”, who is 
to prove the facts with respect to the nature 
and intensity of the conflict? If the court 
is to take judicial notice of the nature and 
intensity of the conflict, where is it to get 
its information? The word of what observer 
is to have the ear of the court? Cannot this 
soon degenerate into an ordinary question 
of fact, with one party exaggerating, and the 
other party minimizing the scale of the con- 
flict? The only certain criterion which 
would not involve the court in a maze of 
collateral inquiries is that equating “war” 
with “declared war”. But best of all would 
be an express policy provision. 


Amend the Policy 


In this connection note that in the Pang 
case the plaintiff offered to prove that in 
all policies including a double indemnity 
accident provision issued by the defendant 
company after April, 1941, the exclusion 
clause was amended in pertinent part to 
read: “This double indemnity accident bene- 
fit does not extend to or include death re- 
sulting from riot, insurrection or war, 
whether war be declared or not, or any act 
incident thereto * * *’. The Court ruled 
that the original exclusion clause was with- 
out ambiguity, and sustained defendant’s 
objection to this offer of proof. 


Conclusion 


In the absence of a determination by the 
Supreme Court of the United States, this 
divergence of judicial opinion will probably 
continue. Meanwhile the use of the word 
“war” in a policy without some qualifica- 
tion or explanation of its meaning is invit- 
ing trouble. Prudence would seem to dictate 
the course followed by the Sun Life, the 
amendment of the war clause to read “war, 
whether war be declared or not, or any 
act incident thereto.” 


The Pang case has been appealed by the 
plaintiff to the territorial Supreme Court; 
from there an appeal to the United States 
Supreme Court is possible. Its progress 
will be watched with interest. 


a 


That Man Again 


“The reasonable man does not necessarily follow the line of absolute safety; he 
may be satisfied with pursuing a course which, under the circumstances offers 
comparative safety with a minimum of personal inconvenience.”—James, J., in 
Ross et vir v. Pittsburgh Motor Coach Co., 21 CCH Automosite Cases 395. 
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Automobile Negligence 


and Insurance 


IN THE CURRENT PARADE OF oe WAT MT 


AGENCY PRIVATE FROLIC 

WITH EMPLOYER’S CAR: 

Guests of employees — Car 
after hours ( Me.) 


BUS PASSENGER INJURED: 
Burden of proof — Arthritis ante- 
dating injury (La.) 
Duty of driver to assist cripple 
(Wis. ) page 676 
Duty of driver to warn alighting 
passenger—Instructions (Ohio) 


CONTRIBUTORY NEGLIGENCE— 
ASSURED CLEAR DISTANCE: 
Parked vehicle on highway (Mich.) page 674 


DAMAGES — LOSS OF TIME BY 
INVALID: 
Erroneous instructions (Ky.) 


DUTY TO ASSIST CRIPPLED BUS 
PASSENGER: 
Fall on arising from seat (Wis.) 


DUTY TO WARN ALIGHTING BUS 
PASSENGER: 
Instruction (Ohio) 
EMPLOYER'S LIABILITY—SCOPE 
OF EMPLOYMENT: 
Fight at filling station (N. C.) 
HORSE COLLIDING WITH AUTO- 
MOBILE: 
Parent’s negligence—Child riding 
horse with only a halter (Okla.) page 677 


used 
page 673 


page 674 


page 675 


page 675 
page 676 
page 


page 


AGENCY—PRIVATE FROLIC WITH 
EMPLOYER'S CAR 





(MAINE) 


@ Guests of the employees 
Employer’s car used after hours 


The defendant owned a taxicab business. 
Two of her drivers, after their all-night shift 
had ended at 7 a. m., on the pretext of going 
to look for a hub-cap that one of the drivers 
had lost, took one of the cabs and picked up 
two girls to take them to breakfast as their 
personal guests. While driving to the res- 
taurant, the cab collided with the plaintiff's 
car and injured the plaintiff. 

“The only factual issue involved is whether 
two girls who were riding in one of defend- 
ant’s taxicabs with two of her employees 
when the driver thereof negligently collided 
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HOST’S LIABILITY—LOSS OF 
CONTROL WHILE REACHING 
FOR CIGARETTE: 

Recklessness of host (la.) 


IMPUTED NEGLIGENCE—LIABIL- 
ITY OF PASSENGER: 
Respondeat superior—Joint adven- 
ture (IIl.) 


INSURER’S DUTY TO REDUCE 

JUDGMENT AGAINST INSURED: 

Settlement by insurer under cove- 
nant (Mich.) 


SOLDIERS’ AND SAILORS’ CIVIL 
RELIEF ACT: 
Effect on employer’s right of reim- 
bursement from employee for lat- 
ter’s negligence (Pa.) 


STATUS OF PASSENGER AIDING 
IN LOCAL SCRAP DRIVE: 
Applicability of guest statute (Ia.) page 


STATUS OF PASSENGER—‘FREE” 
RIDE IN STATION WAGON TO 
CLUB: 

No extra charge made (Cal.) 


STATUTE OF LIMITATIONS—MO.- 
TION TO AMEND ANSWER: 
Wrongful death action (Pa.) 


VERDICTS — PERSONAL 
RIES: 
Verdict not excessive (IIl.) 


page 


page 


page 


page 


page 681 


page 682 


INJU- 
page 682 
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with a motor vehicle owned and operated by 
the plaintiff, were passengers of the defend- 
ant. If so, the accident might be considered 
as occurring within the scope of the employ- 
ment of that driver. Counsel for the plaintiff 
argues that they were, because the employees 
referred to them as ‘passengers’ in statements 
made to police officers shortly after the acci- 
dent. They designated them in the same 
manner in their testimony given at the trial, 
but it is very clear on the record that they 
were being driven to a restaurant for break- 
fast as personal guests of the driver and his 
fellow employee and not as passengers of 
the defendant. Both men testified that one 
of the girls sat in the front seat with the 
driver and the other in the rear seat with his 
companion. ... There is no suggestion of 
competent evidence that the girls were pas- 
sengers of the defendant or of any fact from 
which an inference to that effect might prop- 
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erly be drawn, nor could reasonably be 
said that one intending to travel from the 
defendant’s office to Bull’s Eye Bridge [to 
retrieve the lost hub-cap] might head for his 
destination by going either to Essex Street 
or by driving out Hammond Street to Pilot’s 
Grill [the destination of the drivers]. 

Defendant’s a were operating ‘her 
motor vehicle to play about on a frolic of 
their own, using a profession of inte nt to act 
upon her business as an excuse for using her 
taxicab. The intention to look for the mas- 
ter’s hub-cap when the frolic ended, to which 
one of the employees testified and which the 
other did not deny, does not change the fact 
that until that end was reached, they were 
headed elsewhere than on the master’s busi- 


ness. They were entertaining friends of their 
own.” There is no evidence to support a 
finding that the plaintiff was damaged by an 


employee of the defendant acting within the 
scope of employment. The verdict for the 
plaintiff was set aside and a new trial awarded. 


—Leek v. Cohen. Maine Supreme Judicial 
Court. July 8, 1944. 21 CCH AutTomosiLe 
CAsEs 370. 


Edward Stern, 
Michael Pilot, 


BUS PASSENGER INJURED— 
BURDEN OF PROOF ~ 


(LOUISIANA) 
e Arthritis antedating injury 


Bangor, Me., 
Bangor, Me., 


for plaintiff. 
for defendant. 


Claiming that the driver of the defendant’s 
bus, in passing a truck, hit some holes in the 
roz id, thus throwing him against the seat and 
the side of the aa the plaintiff sued the bus 
company for injuries allegedly sustained. 
The plaintiff testified that he had complained 
to the bus driver of injury immediately. The 
bus driver, on the other hand, claimed that 
the plaintiff had never been a passenger of 
his bus, and that no one had gotten hurt in 
the bus that he was driving on the day in 
question. Some ten months after the alleged 
accident, plaintiff was examined by doctors, 
who diagnosed the plaintiff's condition as 
arthritis of the spine between the third and 
tenth thoracic vertebrae, which in the opinion 
of the doctors had been present over a 
period of several years; but had no doubt 
been accentuated by recent injury allegedly 
sustained by the plaintiff. The plaintiff re- 
covered judgment in the trial court. 

On appeal, it was held that the plaintiff had 
failed to sustain the burden of proof of show- 
ing, by a preponderance of the evidence and 
with reasonable certainty, that he sustained 
an injury while being transported as a pas- 
senger. The proof of the fact as to whether 
or not the plaintiff in this case sustained an 
injury while a passenger on the bus depends 
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almost entirely on his own statements made 
to the bus driver, his friends, the doctors, 
and as a witness in court. There are several 
facts and circumstances which weaken plain- 
tifl’s claim of having received an injury on 
the bus. Other than his alleged oral com- 
plaint to the bus driver (denied by the latter) 
the plaintiff made no complaint to the bus 
company until three weeks later when he 
consulted an attorney, who wrote to the bus 
company. “It seems that if plaintiff had 
been injured to the extent he claims, he 
would have made more prompt complaint to 
the bus company. Even when he got off the 
bus at his destination he made no complaint 
to the driver that he was hurt, which would 
have been the natural thing for him to do. 
Plaintiff claims to have seen Doctor Stephens 
shortly after the accident is alleged to have 
happened and this doctor strapped his back, 
yet Doctor Stephens was not called as a wit- 
ness nor was any explanation made for the 
failure to call him. It is reasonable to con- 
clude that the arthritis of the spine from 
which plaintiff had been suffering for several 
years could have and did cause the pain and 
disability of which he complained in view of 
the fact that he is a man well above sixty 
years of age. Dr. Reid testified that ever 
since he had known plaintiff, over a period 
of fifteen years, the latter had used a cane 
in walking. While plaintiff admits that he 
has used a cane or stick in walking, he claims 
that this is a habit which he has followed all 
of his life. However, it seems more reason- 
able to believe that the arthritic condition 
of his back had something to do with the use 
of the cane. It is generally known that a 
person colleen from arthritis of the spine 
may be stricken suddenly with severe pain 
and a stiffness in the back without any un- 
usual jar or strain.” The judgment for the 
plaintiff was reversed, and the plaintiff's suit 
dismissed.—Bailey v. Owen, Louisiana Court 


of Appeal, First Circuit. October 3, 1944. 
21 CCH AvutTomosiLe CAses 453. 
Cline, Thompson, Laws & Cavanaugh, Lake 


Charles, La., for appellant. 


Elmer L. Stewart, DeRidder, La., for appellee. 


CONTRIBUTORY NEGLIGENCE- 
ASSURED CLEAR DISTANCE AHEAD 


(MICHIGAN) 
e@ Parked vehicle on highway 





The plaintiff, a traveling salesman, left the 
village of Kingston at 10:30 A. M. and trav- 
eled east on M-46 at a rate of speed between 
45 and 55 miles per hour. As he approached 
the crest of the hill just east of Kingston he 
was traveling on the south side of the high- 
way. At this time defendant’s truck was 
parked on the south side of the highway fac- 
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ing east, and at a distance of 150 feet east of 
the crest of the hill. The highway at the 
point where the truck was parked was 30 feet 
wide 

John Richter, a witness produced by plain- 
tiff, testified as follows: 

“T have driven a car eight years. I’ve driven 
in that time, oh, 15,000 miles. My view was good, 
so I could watch the Janks car from the time 
it broke over the hill until the collision, and I 
did watch it. My judgment as to the speed of 
that Janks’ car as it came along there, I would 
say between 50 and 60 miles per hour, * * * I 
would not say it was going between 50 and 60 
miles an hour when it struck the truck. 

“Q. How fast was it going then? 

“A. I wouldn't know that. I was watching It. 
Probably slowed down to about 30 I would think 
at the time of the collision. When I first saw it 
coming over the hill it was going, in my judg- 
ment, between 50 and 60 miles an hour. It was 
slowing down the minute it broke over the hill. 
It started to slow down after it got over the top 
of the hill. And, it was going 30 miles an hour 
at the time when it struck the truck, in my 
judgment. It didn’t stop at any time from the 
time it came over the hill until the collision 
with the truck. I could tell Mr. Janks applied 
his brake in that distance. At what point he 
started to apply the brakes, I can’t remember 
any more."’ 


In the case at bar plaintiff had a distance of 
approximately 267 feet to travel from a point 
where he could see a part of the parked 
truck, and yet while traveling that distance 
he only slackened the speed of his car from 
50 to 30 miles per hour. He did not observe 
the “assured clear distance” rule. Under 
the circumstances of this case plaintiff was 
guilty of contributory negligence as a matter 
of law and may not recover.—Janks et al. v. 
Ulen Contracting Corporation et al., appel- 
lants. Michigan Supreme Ceurt. October 
11, 1944. 21 CCH Avuromosire Cases 431. 
Yerkes, Sells & Putnam, 1702 National Bank 
B'dg., Detroit, Mich., Maurice C. Ransford, 
Wixson Dyer Bldg., Caro, Mich., for appellees. 


DAMAGES-LOSS OF TIME 
BY INVALID 


(KENTUCKY) 
e Instruction erroneously given 





Mr. Balmut, who had been in poor health, 
was injured in a headon collision with the au- 
tomobile driven by the defendant. The 
Court, in its instruction on damages told the 
jury that they could allow the defendant 
damages not exceeding $450 for his loss of 
time. For many years previous to the acci- 
dent, Mr. Balmut had been suffering from 
asthmatic bronchitis and high blood pres- 
sure, and had been advised to rest. “Dur- 
ing that period of time he had been under 


1944 





the care of Dr. Guerrant, who testified that, 
irrespective of the injuries received in the 
accident, he would have advised Mr. Balmut 
to rest on account of his organic trouble. 
Mr. Balmut had engaged in no work at any 
time from the year 1938 to the time of the 
accident and for three months thereafter. 
At the expiration of three months follow- 
ing the accident, Mr. Balmut’s son, who had 
been engaged in his father’s shoe repair 
business, was inducted into the United 
States Army; whereupon, Mr. Balmut him- 
self took over the business and actively en- 
gaged therein. It was shown that the 
earnings of the business when operated by the 
son previously to the accident were approxi- 
mately the same as the earnings under the 
operation of Mr. Balmut, commencing three 
months after the accident. There is no 
showing that Mr. Balmut would have en- 
gaged in his business at any time prior to 
the time of the induction of his son into 
the Army; and, since he had not thus en- 
gaged for several years previous to the acci- 
dent, it is unreasonable to suppose that the 
accident was the cause of his not engaging 
in the business after the accident but previ- 
ous to his son’s induction.” Therefore it 
was error to instruct the jury that it might 
find for him for loss of time resulting from 
his injuries. For this reason the judgment 
for plaintiff was reversed.—Williams et al., 
appellants v. Balmut. Kentucky Court of 
Appeals. October 3, 1944. 21 CCH Auto- 
MOBILE CAsEs 442. 


David C. Hunter, I. Jay Miller, Lexington, Ky., 
Matt T. Blackard, Versailles, Ky., for appellants. 


Keenon & Odear, Lexington, Ky., for appellee. 


DUTY TO WARN ALIGHTING 
BUS PASSENGER 


(OHIO) 
e Instruction 


On the allegation that the defendant bus 
company’s driver was negligent in not warn- 
ing the plaintiff, alighting from the bus, of 
the approach of another of its buses, which 
then passed the first bus and struck and 
injured the plaintiff, the court instructed 
the jury as follows: 


“Now, we will take this relationship of pas- 
senger and carrier first and analyze this rather 
complicated situation. As long as the plaintiff 
was a passenger on that bus, which means until 
she had safely alighted therefrom, this duty 
of exercising the highest degree of practicable 
care for her safety was the rule, and that duty, 
I said to you, existed and was measured by the 
hazards crdinarily to be encountered and the 
dangers naturally to be apprehended. Now in 
this exercise of care, what were the hazards 
ordinarily to be encountered and the dangers 
naturally to be apprehended with respect to 


AUTOMOBILE 


ii 
i 
i 


this girl? It is claimed that as to that duty 
they didn’t perform it in this, that they didn’t 
warn or apprise her of this other bus proceed- 
ing in behind and around the bus which she 
was getting out of. It is not ordinarily the 
duty of a carrier to warn a person leaving one 
of its busses at a regular stop of approaching 
independently operated vehicles in the street. 
The duty of the carrier to exercise the highest 
degree of care to afford its passengers a rea- 
sonably safe place to alight, extends only to 
conditions within the carrier’s own control and 
does not apply to independent agencies operat- 
ing in the street, such as a moving vehicle over 
which the carrier company has no control, but 
here we have a claim that this warning ought 
to have been given because the other vehicle 
was under the power of the same carrier. That 
is what makes this situation a little unusual. 
So you have this duty on that branch of the 
case, you must inquire with respect to this evi- 
dence, did the defendant company by its manner 
of operating its busses, one passing another 
which was in the act of discharging passengers, 
create a sudden dangerous situation in the street 
to persons getting off one bus and undertaking 
to cross the street in front of it? Now, where 
a company which operates busses upon public 
streets as a common carrier, has, by the manner 
in which it so operates its various busses, created 
a sudden situation of danger, it then is the duty 
of such carrier company, before discharging a 
passenger in such dangerous situation, so by it 
created, to either remove the dangerous situation 
or to warn the passenger of its existence.’’ 


On appeal by the defendant from a verdict 
for the plaintiff, this instruction was held to 
be erroneous. The relationship of the plain- 
tiff to the company as a passenger ter- 
minated when plaintiff had alighted safely 
to the curb. “There was at the point where 
plaintiff alighted no danger and no injury 
was there suffered. The injury occurred 
after the relationship of carrier and pas- 
senger had terminated, and the defendant, 
after the termination of such relationship, 
was required to exercise only ordinary care 
toward plaintiff commensurate with sur- 
rounding circumstances and conditions then 
and there existing, ordinary care being such 
care as ordinarily prudent persons would 
exercise under the same or similar circum- 
stances. We think this is the rule that con- 
trols and it was error to charge that, if a 
dangerous situation was presented at the 
time, it was the mandatory duty of the 
driver of the bus on ,which plaintiff was 
riding to apprise her before she left the bus 
that another bus of the defendant was in 
the immediate vicinity. 


“No doubt this was one of the controlling 
principles of law given by the court, which 
resulted in a verdict in favor of plaintiff, as 
the evidence discloses that no such warning 
was given by the operator of the bus before 
plaintiff alighted therefrom. We think the 
court should have charged the jury on ordi- 
nary care and left to the jury the question 
of whether the defendant exercised ordinary 
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care under the circumstances. We think 
this charge was prejudicially erroneous.” 
The judgment for the plaintiff was reversed 
and the case remanded for a new trial.— 
Hudak v. Penn-Ohio Coach Lines Co., ap- 
pellant. Ohio Court of Appeals, Mahoning 
County. March 23, 1943, 21 CCH Avurto- 
MOBILE CASES 353. 

David C. Haynes, Theodore T. Macejko, for ap- 
pellee. 

Harrington, Huxley & Smith, for appellant. 


DUTY OF BUS DRIVER TO 
ASSIST CRIPPLE 


(WISCONSIN) 
e Fall on arising from seat 


Blandine Pazik was a cripple. She asked the 
defendant’s bus driver to help her board the 
bus and he did so, and conducted her to a 
seat immediately behind the driver when 
seated operating the bus. The seat to which 
he conducted her faced the bus aisle. A cur- 
tain hung immediately behind the driver. 
The driver’s seat was on a platform a few 
inches above the floor of the bus. The 
plaintiff did not alight from the bus where 
she should have alighted and on her so 
telling the driver he suggested that she go 
to the end of his route and get off on his 
return trip. On the return trip she was 
anxious not to miss alighting at the proper 
place again. Before getting to the place she 
asked the driver “not to forget” her and 
he told her he would not. The driver 
knew where she wanted to alight. On near- 
ing the street corner where she was to 
alight the plaintiff recognized it. When the 
bus stopped most of the passengers got cf 
the bus. The plaintiff waited as she cus- 
tomarily did until the aisle was clear of 
boarding and alighting passengers, as her 
crutches were a hindrance in moving in 
the crowd. As the last alighting passenger 
was going down the steps she attempted to 
arise, and a crutch or her foot somehow 
caught or collided with the rise to the plat- 
form of the driver’s seat, and she stumbled 
and fell before beginning to walk. Her hip 
was broken by her fall. She did not ask 
the driver to assist her in arising or speak 
to him until she told him she fell and could 
not get up. He then helped her up. She 
had not theretofore asked the driver to help 
her off, because she was afraid that he might 
take her past her stop again, and so she 
started to get off herself. A verdict for the 
plaintiff was set aside by the trial court and 
judgment was entered dismissing the com- 
plaint. The plaintiff appealed. 

“We perceive no duty on the part of the 
driver of a passenger bus to assist an adult 
passenger thereon who uses crutches in 
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walking whom on request he has aided to 
board the bus, to go to the passenger’s seat 
and assist the passenger to rise from it when 
she is about to alight. It should be noted 
that the jury found the plaintiff not neg- 
ligent in attempting to arise without aid. If 
knowledge were attributable to the driver 
that plaintiff needed aid to arise, it would 
certainly be attributable to the plaintiff, who 
certainly knew her own condition better 
than the driver could possibly have known 
it. If the driver was negligent in not assist- 
ing her to rise, she with like reason was neg- 
ligent in attempting to rise without asking 
his assistance when he was sitting within a 
foot or two from her.” The judgment dis- 
missing the plaintiff’s complaint was affirmed. 
—Pazik, appellant v. Milwaukee Electric 
Railway & Transport Company. Wiscon- 
sin Supreme Court October 10, 1944. 21 
CCH AvurTOMOBILE CAses 411. 

Brennan & Brennan, Milwaukee, Wis., for ap- 
pellant. 

Shaw, Muskat & Paulsen, Milwaukee, Wis., for 
respondent. 


EMPLOYER'S LIABILITY-SCOPE OF 
EMPLOYMENT 


(NORTH CAROLINA) 
e Fight at filling station 


A fight ocurred at the filling station where 
Lowery had gone to deliver gasoline, for 
the Church Oil Company, his employer, 
distributor of the products of the Gulf Oil 
Corporation. A quarrel in the station, be- 
tween Mayberry, the operator of the station, 
and the plaintiff's decedent developed into 
a running fight which was continued outside 
the station. Mayberry, being pursued by 
plaintiff’s intestate, requested Lowery to 
get him away from the station. The plain- 
tiff alleged that “Thereupon Lowery ‘by 
concert of action and understanding en- 
gaged in a conspiracy to protect said 
Mayberry from physical combat’ with the 
plaintiff's intestate, and ‘entered said alterca- 
tion on the side of and with Mayberry,’ 
and got into the cab of the truck and started 
the motor and allowed Mayberry to get into 
the cab of the truck while plaintiff’s intestate 
was in the door and on the running board, 
and then without regard to the safety of 
plaintiff's intestate and while he and Mayberry 
were engaged in a struggle put the truck in 
motion, and, though he saw Mayberry strike 
plaintiff’s intestate causing him to lose bal- 
ance and fall under the truck, continued 
the operation of the truck and ran over 
and fatally injured plaintiff's intestate.” 

Plaintiff sued Mayberry, and Gulf Oil Cor- 
poration and Church Oil Company. The 
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two last named defendants demurred to the 
complaint on the principal ground that it 
failed to state facts sufficient to constitute 
a cause of action as to either of these de- 
murring defendants. The demurrers were 
sustained and plaintiff appealed. The judg- 
ments for the two defendants were affirmed 
on appeal. “While there are repeated allega- 
tions in the complaint that Lowery was at 
the time and with respect to this transac- 
tion the agent of defendant Oil Companies, 
and that his action in the premises was in 
the scope and course of his employment by 
them, these may be regarded as the con- 
clusions and deductions of the pleader, but 
the Court must look to the essential facts 
set out rather than to the qualifying phrases. 
Viewed in this light, we reach the conclu- 
sion that the facts alleged fail to show that 
the tortious conduct of Lowery in the opera- 
tion in the manner detailed was within the 
scope or course of his employment or in 
the furtherance of the business of either 
defendant Oil Company.” The transaction 
in question was entirely foreign to the busi- 
ness of Lowery’s principals, and cannot be 
held in law to impose liability upon either. 
The judgments for the defendant Oil Com- 
panies were affirmed.—Eldridge, Admx. v. 
Church Oil Company, Inc., et al. North 
Carolina Supreme Court. September 11, 
1944. Filed September 20, 1944. 21 CCH 
AUTOMOBILE CASES 349. 

William M, Allen, Hoke F. Henderson, for plain- 
tiff. 

Folger & Folger, Hutchins & Parker, for de- 
fendants. 


HORSE COLLIDING WITH 
AUTOMOBILE 


(OKLAHOMA) 


e Parent’s negligence 
Allowing child to ride horse with only 
a halter 


The evidence showed substantially that the 
plaintiff was driving his automobile in the 
vicinity of Tulsa when a horse which was 
being ridden by a minor son of defendant 
ran into the automobile and caused consid- 
erable damage to said vehicle; that the 
horse was being ridden by the boy with 
only a halter to guide the animal and that 
the defendant had permitted the boy to 
mount the animal, so equipped, for the pur- 
pose of taking it to a near-by stable. The 
plaintiff alleged that the injuries to his auto- 
mobile resulted from the defendant parent’s 
negligence in permitting his minor son to 
ride the horse with only a halter with which 
to control the animal. From a judgment 
for the plaintiff, the defendant appealed, al- 
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leging as grounds for reversal, that it was 
necessary for the plaintiff to establish the 
relation of master and servant or principal 
and agent before he could be held liable for 
the tortious act of his minor child; and that 
it was necessary for the plaintiff to prove 
that defendant had knowledge of the pro- 
pensity of the horse to run away. 

The Supreme Court held that, while the rule 
in Oklahoma is that a parent is not answer- 
able for the tortious acts of his child un- 
less the relation of agency or employment 
exists, that rule has no application here. 
Plaintiff is seeking to recover for the negli- 
gence of the defendant in permitting his 
minor child to ride the horse without suffi- 
cient means of keeping the animal under 
control, and not for the tort of the child. 
That the parent of a minor child may be 
called on to respond for his own negligence 
in permitting the minor to do something 
which the parent as a reasonable prudent 
person should know might be dangerous is 
well settled. There was evidence from which 
the jury could have found that the act of 
the defendant was negligent. There is no 
merit to the contention that the defendant 
must be shown to have had knowledge of a 
propensity of the animal to run away. The 
gist of the plaintiff's action was the negli- 
gence of the defendant as above stated and 
not injury resulting from the keeping of an 
animal of known vicious tendencies or pro- 
pensities. The judgment for plaintiff was 
affirmed.—Sawyer, plaintiff in error v. Kelly. 
Oklahoma Supreme Court. September 26, 


1944. 21 CCH Automosite Cases 385. 


F. J. Lucas, Tulsa, Okla., for plaintiff in error. 


Valjean Biddison, Floyd L, Rheam, Tulsa, Okla., 
for defendant in error. 


HOST'S LIABILITY-CONTROL LOST 
WHILE REACHING FOR CIGARETTE 


(IOWA) 
© Recklessness 





The 17 year old defendant Fabian Gehl, was 
driving his sister’s automobile. Seated in 
front with him was 18 year old Jacqueline 
Kauder, The plaintiff John Neyens, age 
18, was in the middle of the back seat, be- 
tween two other young persons. They were 
traveling on a graveled road, 14 to 16 feet 
wide, approaching a wooden bridge. The 
car’s approach to the bridge was described 
by the plaintiff as follows: 

“Q. All of the parties in the car, you were all 
visiting together I suppose as young folks will, 
John? A. Yes. Q. You say that Fabian asked 
you for a cigarette? A. Yes. Q. It was you, 
yourself, who lighted the cigarette for him? A. 
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Yes. Q. You handed the cigarette up to the 


young lady in the front seat? A. Yes. Q. Up 
to this point there had been no difficulty with 
the car at all had there? A. It had swayed 
some. Q. Nothing that caused any comment or 
anything like that? A. No. Q. Nothing out of 
the ordinary up to this point? A, No. Q. You 
were the one that lighted the cigarette? A. Yes. 
Q. And you are the one who passed it up? 
A. I passed it to the girl, yes. Q. When Fabian 
had the cigarette in his hand, I think you said 
it dropped? A. Yes. Q. And as he reached 
over to pick it up the car swayed, is that cor- 
rect? A. Yes, and went into the ditch.”’ 


The testimony of the other witnesses is in 
substantial accord with that of plaintiff 
about the cigarette being lighted by 
plaintiff, handed to Miss Kauder and then 
dropped in the process of being handed by 
her to Gehl, with Gehl reaching down for it 
causing the left wheels of the car to get off 
the highway with the result that the car 
struck the south railing of the bridge, turned 
over and stopped up side down in the ditch 
about 20 feet from the east piling of the 
bridge. The jury returned a verdict for the 
defendants, Fabian Gehl, the driver, and 
his sister who owned the car. On appeal 
this was affirmed, the Iowa Supreme Court 
holding that there was no evidence of reck- 
lessness in the sudden isolated act of the 
thoughtlessness involved in reaching for a 
cigarette. “According to plaintiff's testi- 
mony as to speed, the incident of the ciga- 
rette being dropped occurred less than two 
seconds before the collision with the bridge. 
Even as to defendant’s testimony the inci- 
dent occurred about two seconds before the 
collision. There is no evidence of reckless- 
ness before plaintiff handed the cigarette to 
Miss Kauder. We cannot interpret the con- 
duct of this defendant in the period of ao- 
proximately two seconds which followed as 
amounting to reckless operation of an auto- 
mobile that would support a recovery by 
plaintiff herein.” As to cases cited by the 
appellant in which recklessness was involved 
the court said: “In each of those cases, 
there was evidence of a persistent course of 
conduct which manifested a heedless disre- 
gard for or indifference to the consequences 
or the rights or safety of others. None of 
the cases, relied upon by plaintiff, presented 
a situation such as we have here of a 
sudden, isolated act of inadvertence, 
thoughtlessness or error of judgment.” The 
judgment for the defendant was affirmed.— 
Neyens, etc., appellant v. Gehl et al., Iowa 
Supreme Court. October 17, 1944. 21 CCH 
AUTOMOBILE CASEs 482. 

John J. Kintzinger, Dubuque, Iowa, Hogan & 
Less, Cascade, Iowa, for appellant. 

Kenline, Roedell & Hoffman, Dubuque, Iowa, 
Herrick, Sloan & Langdon, Des Moines, Iowa, 
for appellees. 
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INSURER’S DUTY TO REDUCE 
JUDGMENT AGAINST INSURED 


(MICHIGAN) 
© Settlement by insurer under covenant 


Arrested and imprisoned after failing to 
satisfy a judgment against him, Kallas sued 
his liability insurer, claiming the right to 
recover the amount of his insurance with 
the defendant ($2,500) and damages for his 
arrest and imprisonment. Following the ac- 
cident in which the permissive user of his 
car ran a red light and struck and injured 
three young children of Stephen Brown, one 
of whom died from his injuries two days 
later, an adjuster of the insurance company 
investigated the matter and, being of the 
opinion that the company was liable, opened 
negotiations with Mr. Brown toward set- 
tlement of the company’s liability. The 
negotiations resulted in payment to Brown 
of $2250 in full satisfaction of any claims 
against the company, reserving, however to 
Mr. Brown a right of action against Kallas 
for damages, if any. Mr. Brown, as admin- 
istrator of the estate of his deceased son, 
brought action against Mr. Kallas and on 
October 18, 1940, recovered judgment for 
$6400, upon which a body execution was is- 
sued against Mr. Kallas, and he was con- 
fined in the Wayne county jail for about two 
weeks. Later Mr. Kallas brought this suit 
for damages against the insurance company, 
claiming that he never consented to the ad- 
justment between the insurance company 
and Mr. Brown and that the insurance com- 
pany did not defend him as provided in 
the policy. “Upon trial the jury awarded 
the plaintiff the sum of $2904.56, being the 
amount of the insurance, with interest and 
costs of $94 taxed in the Brown action... . 
Mr. Kallas did not appeal from the judg- 
ment against him in the action brought by 
Mr. Brown, nor was the public liability 
insurance amount deducted from the verdict 
and judgment thereon. Under the in- 
surance contract it was the obligation of 
defendant, to save plaintiff harmless to the 
extent of $2,500 by virtue of Mr. Brown’s 
covenant that the payment to him could be 
used to reduce any judgment he might ob- 
tain against Mr. Kallas. When the verdict 
was rendered and before judgment was en- 
tered thereon it was the duty of defendant 
to inform the court of the provisions of the 
covenant and to ask reduction of $2.500 
from the judgment on the verdict. This 
was not done and the judgment for $6,400 
was entered and still stands against plain- 
tiff, with interest in the full amount accu- 
mulating thereon. Plaintiff has not paid any 
part of the $6,400 judgment and apparently 
no part thereof can be collected from him. 
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It is simple justice that the amount of $2,500 
be remitted from the $6,400 judgment. Final 
decision in the instant case is held in abey- 
ance to give defendant an opportunity by 
remittitur from, or by proceeding against 
Mr. Brown, to accomplish such result and 
operative nunc pro tunc as of the date of the 
Brown judgment. This matter of grace 
must be accomplished by defendant within 
a reasonable time and, if not so done, plain- 
tiff may move the court for the vacation of 
the leave and affirmance of the judgment 
in the circuit court, modified, however by 
elimination of the item of $94, costs and 
interest thereon in the Brown case. If the 
mentioned remittitur or reduction is season- 
ably filed and certified to this court by the 
clerk of the circuit court the judgment will 
be reversed, but in any event with costs of 
this court to plaintiff."—Kallas v. Lincoln 
Mutual Casualty Company, appellant. Mich- 
igan Supreme Court. October 11, 1944. 21 
CCH AutomosiLe Cases 434. 
Bernard E. Konopka, 1437 Dime Bldg., 
26, Mich., for plaintiff, appellee. 

Stewart A. Ricard, 220 Boulevard Bldg., 
2, Mich., for defendant, appellant. 


IMPUTED NEGLIGENCE- 
LIABILITY OF PASSENGER 


Detroit 


Detroit 


(ILLINOIS) 


@ Respondeat superior 
Joint adventure 


O’Flaherty owned an automobile. His 
wife had general permission from him to 
use the car. On the day of the accident she 
drove the car down town; then turned the 
driving of the car over to one Rittis, while 
she sat alongside him. While thus driven 
the car was involved in a collision with the 
plaintiffs’ truck. A verdict for Mrs. 
O'Flaherty was directed by the trial court 
at the close of the plaintiffs’ evidence. On 
appeal by the plaintiffs this was reversed. 

[he evidence indicates that if Mrs. 
O’Flaherty was not driving, she was never- 
theless by authority of her husband in con- 
trol of the machine. On any theory, she 
chose the driver Rittis and was by his side 
when he drove. Empty bottles were found 
in the car after the collision. She denied 
this. If it were not true, the car was cer- 
tainly driven with recklessness tending to 
corroborate this testimony. The law appli- 
cable is quite clear. Can one charged with 
the responsibility of caring for an automo- 
bile choose a driver who thus drives, watch 
him doing it without a word of protest, 
warning or direction then avoid liability on 
the theory she is not liable because the one 
she chose to drive was actually driving in- 
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An automobile is a dan- 
Those in control of it 


stead of herself? 
gerous instrument. ; 
ought to recognize that fact and act with 


appropriate care and caution. Mrs, O’Flah- 
erty was not a novice. She was an expe- 
rienced driver. Asa case of first impression 
we would be inclined to hold her liable on 
the theory that control of such an instru- 
ment brings responsibility. Whatever the 
law may have been, it is certainly now mov- 
ing in this direction. We are inclined to the 
view that under the law of this state the 
negligence of the driver Rittis would be im- 
puted to Mrs. O’Flaherty.” The judgment 
against the defendant Mrs. O’Flaherty was 
reversed and the case remanded for a new 
trial—Kinney, Admx., et al., appellants v. 
O’Flaherty. Illinois Appellate Court, First 
District. September 11, 1944. Rehearing 
denied September 25, 1944. Released Sep- 
tember 25, 1944. 21 CCH AvutTOMOBILE 
Cases 371. 


A. R. Hulbert, for appellants. 


Lester E. Williams, Fishman & Fishman, for 
appellee. 


STATUS OF PASSENGER AIDING IN 
LOCAL SCRAP DRIVE 
(IOWA) 

e Applicability of guest statute 


The court withdrew Count I of the plain- 
tiff’s petition from the consideration of the 
jury on the theory that the evidence showed, 
as a matter of law, that the plaintiff was 
riding in the motor vehicle owned and 
driven by the defendant “as a guest or by 
invitation and not for hire”, within contem- 
plation of the Iowa Code, so that plaintiff 
could only recover by showing that he was 
injured because of the reckless operation of 
defendant’s truck. The facts were that 
plaintiff was a pharmacist, age 42, and on 
October 13, 1942, he volunteered to assist 
in the iocal scrap drive, sponsored by the 
Spencer Junior Chamber of Commerce. He 
and a number of other men were on a Ford 
truck, owned by defendant partnership and 
operated by one of the partners. They 
picked up some old motors, steel girders, 
etc., which were delivered and unloaded. 
They then picked up a heavy tank, about 
4 feet long and a foot and a half in diameter, 
weighing from 800 to 1000 Ibs., and a quan- 
tity of wire. At a collecting station they 
unloaded the wire but not the tank. They 
then proceeded south on a paved highway 
out of Spencer past Leach Field, used as a 
park and athletic field and made a right 
hand turn off the pavement onto a graveled 
road to the west. As the truck made the 
turn, the rack or body of the truck tipped 
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and became separated from the rear end of 
the chassis. The chassis and cab of the 
truck did not upset. Plaintiff jumped or 
was thrown from the truck and was injured. 


On appeal it was held error for the court 
to have withdrawn the count based on neg- 
ligence, from the consideration of the jury. 
“The trip which plaintiff made in defendant’s 
truck, was not a social or gratuitous trip 
such as contemplated by the guest statute. 
Plaintiff and defendant were engaged in a 
patriotic, community project to aid the war 
effort. Defendant furnished a truck and a 
driver. Plaintiff was one of those who fur- 
nished physical labor required to load and 
unload the truck. The purpose of each was 
to aid the defense of his country. The trip 
was advantageous to each in the accomplish- 
ment of their mutual enterprise. The guest 
statute does not apply. The court erred in 
holding that it does.”—Thuente, v. Hart 
Motors, appellant. Iowa Supreme Court. 
September 19, 1944. 21 CCH AvutTomosiLe 
CAsEs 321. 


H. E. Narey, Spirit Lake, Iowa, Cornwall & 
Cornwall, Spencer, Iowa, for appellant. 


Edward D. Kelly, Emmetsburg, Iowa, Burlington 
& Avery, Spencer, Iowa, for appellee. 


SOLDIERS’ AND SAILORS’ CIVIL 
RELIEF ACT 


(PENNSYLVANIA) 


e@ Effect of employer’s right of reim- 
bursement from employee for latter’s 
negligence. 


In plaintiff pedestrian’s action for damages 
for personal injuries suffered by him when 
he was struck by the defendant’s truck, the 
defendant requested a continuance under 
the Soldiers’ and Sailors’ Relief Act, on the 
ground that Ginther, the driver of its truck 
was in military service of the United States. 
When the case was first called for trial, a 
continuance was granted, the judge sug- 
gesting that the deposition of the driver be 
taken. A stipulation was entered into, pur- 
suant to which the deposition of the driver 
was taken, but under the stipulation the 
right of the defendant to apply for a further 
continuance was reserved. When the case 
was again called for trial, the defendant’s 
motion for a continuance was denied, since 
the deposition of the driver had, in the in- 
terim, been taken and was subsequently 
offered and received in evidence during the 
course of the trial. On motion for a new 
trial the defendant contends that under the 
terms and spirit of the Soldiers’ and Sailors’ 
Civil Relief Act it was error to proceed with 
the trial. 
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The defendant was not prejudiced, because 
the deposition of the defendant’s driver had 
been taken and his testimony was introduced 
into evidence and considered by the jury. 
But, was the driver himself (who was not 
a party to the present action) prejudiced 
by the denial of a continuance? “Defendant 
contends that since an employee is bound 
to indemnify his employer for damages the 
employer is compelled to pay a third party 
as a result of the employees negligence, the 
rights of Ginther, its driver, are adversely 
affected by the verdict and judgment in 
favor of the plaintiff in the instant case. It 
may be noted that no appeal has been made 
by Ginther for the protection of his own 
rights in this respect. The judgment against 
the employer would not be conclusive on 
the employee as to the existence or extent 
of liability unless the employer gave him 
reasonable notice of the suit and requested 
him to defend it or to participate in its de- 
fense. Assuming that any such notice was 
given or request made—there being nothing 
in the present record on this matter—the 
Soldiers’ and Sailors’ Civil Relief Act of 
1940 would preclude it from adversely affect- 
ing the rights of the employee who was in 
service at the time of the trial. This ques- 
tion will arise only in the event the present 
defendant at some future time should sue 
Ginther and seek to make the judgment 
against it in this action binding upon him 
as to liability and as to the amount of dam- 
ages. Under such circumstances Ginther 
will be entitled to the protection of the Act 
to the extent that it appears that he was 
prejudiced by not attending the present trial 
and defending the action.” Upon the filing 
of a remittitur of so much of the verdict as 
is in excess of $9,500, the defendant’s mo- 
tion for a new trial was denied.—Hrabak v. 
Hummel, Trustee, Monark Motor Freight 
System, Incorporated. United States Dis- 
trict Court, Eastern District of Pennsylvania. 
September 30, 1943. 21 CCH AvutTomoBILe 
CAsEs 391, 

Herbert Welty, Philadelphia, Pa., for plaintiff. 
Swartz, Campbell & Henry, Ward C. Henry, 
Philadelphia, Pa., for defendant. 


STATUS OF PASSENGER—“FREE” RIDE 
IN STATION WAGON TO CLUB 


(CALIFORNIA) 
@ No extra charge made 





The Gardena Club was an establishment 
where, upon payment of an hourly consider- 
ation patrons could play cards. The plain- 
tiffs came by street car to the end of the 
line. From this point they traveled on to 
the club in a station wagon operated by the 
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defendants, the Gardena Club corporation 
and Cooley, as owners of the club, and the 
driver. The station wagon was operated 
by the appellants from the club to the car 
line and returned on a regular schedule. This 
schedule was posted in four or five places 
in the club and also in the station wagon. 
No separate fare was charged for riding in 
the station wagon. One of the plaintiffs 
testified: “It was always customary for us 
to get into this station wagon, because that 
is the only way we had of getting to town.” 
Upon arrival plaintiffs entered the building 
and remained there seven or eight hours. 
During this time they played cards, paying 
the club the sum of thirty cents or fifty 
cents per hour, depending on the game 
played. At about 1:00 a. m. respondents 
left the club and boarded the station wagon 
to go to the street car line. En route, the 
station wagon collided with the car being 
driven by the defendant Drake. As a result 
of the collision the station wagon turned 
over and plaintiffs were injured. The court 
found that both vehicles were being negli- 
gently operated. The Gardena Club, a cor- 
poration, and Cooley, and the driver of the 
station wagon appeal. 


“Were the respondents passengers for hire 
or guests. .? This leads to the further 
inquiry as to whether compensation was 
given for the ride. The answer to this latter 
proposition depends on ‘whether a special 
tangible benefit to the defendant was the 
motivating influence for furnishing the trans- 
portation’. If it was, ‘compensation may be 
said to have been given.’ Although 
appellant Cooley sought to give the im- 
pression that the operation of the station 
wagon between the end of the car line and 
the club was for the benefit of the employees 
the trial court was entitled to draw the 
inference that it was operated as an induce- 
ment to prospective patrons, and-as a dis- 
tinct service to its customers, including these 
respondents. It is pérfectly obvious that 
the ‘motivating influence for furnishing the 
transportation’ was the prospect of getting 
the riders as customers at the appellant club. 
This transportation was in connection with 
and in furtherance of appellants’ business. 
It was for a business and not for a social 
purpose. Out of it appellants expected to 
increase the business of the club and make 
money. This furnished the tangible benefit.” 
The judgment for the plaintiffs was affirmed. 
-——Swink et al., respondents v. Gardena 
Club et al., appellants. California District 
Court of Appeal, Second District, Division 
Three. September 6, 1944. 21 CCH Auto- 
MOBILE CASES 376. 


Charles W. Cradick, for appellants. 
Rosecrans & Emme, for respondents. 
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STATUTE OF LIMITATIONS— 
MOTION TO AMEND ANSWER 
(PENNSYLVANIA) 

© Wrongful death action 


Right to amend answer 
Waiver of Statute of Limitations 


As administrator, the plaintiff sued under 
the Wrongful Death Act of New Jersey 
to recover damages for the death of his in- 
testate, which occurred on January 7, 1942. 
A month later the defendant filed an answer 
denying the allegations of the complaint. 


Approximately one and a half months later 
the defendant filed a motion for judgment 
on the pleadings on the ground that the 
action was barred by the one-year Pennsyl- 
vania statute of limitations for this type 
of action. Approximately one month later 
the court denied the motion on the specific 
ground that the statute of limitations “is 
an affirmative defense which, like most, may 
be waived. Rule 8(c) confirms this prin- 
ciple. It was not until about three 
months later that the defendant filed the 
present motion for leave to file an amended 
and supplemental answer interposing the 
following two affirmative defenses: (1) That 
plaintiff is not entitled to maintain the action 
because it was not brought within the period 
of one year specified by the Pennsylvania 
Wrongful Death Act (The New Jersey Act 
allows two years); (2) that plaintiff is barred 
from recovery because he has made a settle- 
ment with a joint tort-feasor by reason of 
which the defendant is released. To this 
motion the plaintiff filed an answer asserting 
that defendant has waived the defense of 
the statute of limitations by her delay in 
attempting to set it up in her answer to the 
complaint; and that the second affirmative 
defense sought to be interposed has no merit 
because a covenant not to sue, rather than 
a release, was given to the alleged joint 
tort-feasor. Defendant relied upon Rule 15(a) 
of the Federal Rules of Civil Procedure 
which permits amendments of pleadings by 
rule of court and provides that “leave shall 
be freely given when justice so requires.” 


” 


In reply plaintiff relies’ on the provision of 
Rule 8(c) that the statute is an affirmative 
defense which, under Rule 12(h), is waived 
unless raised in the answer. He further 
pointed out that defendant has offered no 
explanation for his failure to seek this 
amendment for almost three months after 
the court had held, on motion, that the 
statute of limitations could not be consid- 
ered unless asserted affirmatively. In view 
of the liberality specifically prescribed by 
Rule 15(a) of the rules, and since the plain- 
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tiff failed to show any substantial prejudice 
by reason of defendant’s delay the court per- 
mitted the amendment.—Kraushaar, Admr., 
v. Leschin et al. United States District 
Court, Eastern District of Pennsylvania. 
October 13, 1944. 21 CCH Avutomosite 
CAsEs 480. 

Maxwell Pestocoe, Philadelphia, Pa., for plaintiff. 


Edward I. Weisberg, Philadelphia, Pa., for de- 
fendant. 


VERDICTS—PERSONAL INJURIES 


(ILLINOIS) 
@ Verdict not excessive 


Pedestrian injured at intersection at 

night 
A verdict for the plaintiff was held not ex- 
cessive for injuries suffered by the plainfiff 
when, walking across an intersection at 
night, he was struck by the defendant’s 
automobile. Plaintiff suffered a laceration 
of the scalp about six inches long and a 
brain hemorrhage, a laceration of his right 
wrist extending from the back of the right 
little finger up into the wrist for a distance 
of about five inches, the bones of the wrist 
were, there was a compound fracture of the 
right leg, the bones were sticking through 
the skin, and there was a double fracture 
of the pelvis on the right side and a severe 
cerebral concussion. Plaintiff was a mar- 
ried man, forty-three years of age, with a 
family. The circulation of the blood in his 
right leg in its lower part was largely 
destroyed as a result of the accident. Te 
arteries and veins were torn, some of them 
completely across. The circulation of blood 
in the lower two-thirds of the right part of 
the leg is inadequate and will permanently 
remain so. The medical testimony tended 
to show that plaintiff's brain injury was per- 
manent. There was as yet only a partial 
union of the fragments of the tibia, and the 
x-ray films showed a definite malalignment 
of the tibia, which is the weight bearing 
bone of the lower leg. There was evidence 
that plaintiff would remain a permanent 
cripple for the rest of his life. The review- 
ing court did not feel that in view of these 
facts, the amount of the award was too high. 


The judgment for plaintiff was affirmed.— 
Mazanec vy. Prosser, appellant. Illinois Ap- 
pellate Court, First District. September 11, 
1944. Released September 25, 1944. 21 
CCH AuvtomosiLte CAsEs 383. 


Burt A. Crowe, for appellant. 
Thomas M. Morris, for appellee. 
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Fire and Casualty 


IN THE CURRENT PARADE OF CASE Simin 


DIRECT ACTION AGAINST CARGO 
CARRIER'S INSURER: 


P. S. C. endorsement—Extraterri- 
toriality (S. C.) 


vine INSURANCE — INCENDIAR- 
I : 


page 683 


Concession of insurance by insurer 


after trial begun (Ia.) page 684 


TORNADO INSURANCE — SUM- 
MARY JUDGMENT WHERE 
PROOF OF LOSS NOT FILED: 

Plea in abatement (Wis.) 

WAIVER OF LIMITATION PROVI- 
SION OF FIRE POLICY: 

Waiver and estoppel (Okla.) page 685 

WINDSTORM INSURANCE—WIND- 
DRIVEN WATER: 

Proximate cause—Conflict of laws 
(Pa.) 


page 685 


page 686 
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DIRECT ACTION AGAINST CARGO 
CARRIER’S INSURER 


(SOUTH CAROLINA) 


e P.S.C. endorsement 
Extraterritoriality 





A load of beans was shipped by the plaintiff 
from South Carolina to Maryland, vta the 
defendant carrier. En route the truck over- 
turned and spilled the beans, damaging them. 
The plaintiff shipper brought this action 
against the carrier and its insurer to re- 
cover for the loss. The policy in question 
was a cargo insurance policy covering the 
legal liability of the assured as carrier for 
loss or damage to produce and fertilizer 
transported by such carrier within a radius 
of one thousand miles of Kingstree, South 
Carolina, but attached to the policy was an 
endorsement complying with Rule 59 of the 
South Carolina Public Service Commission. 
This endorsement extended the liability of 
the insurer “to losses occurring on the 
route or in the territory authorized to be 
served by the insured or elsewhere in South 
Carolina.” The trial judge held that, under 
the terms of this endorsement liability ex- 
tended to losses occurring anywhere in 
South Carolina and also those occurring on 
the carrier’s route or territory without the 
State. He held that the last sentence pro- 
viding that “the liability of the Company 
extends to such losses or damages whether 
occurring on the route or in the territory 
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authorized to be served by the Insured or 
elsewhere in South Carolina” did not have 
the effect of confining the coverage to losses 
occurring within the State of South Caro- 
lina. However, it was not necessary to pass 
on the correctness of the construction placed 
upon this endorsement by the trial judge. 
The Endorsement referred to must be con- 
strued in the light of the grant made in the 
certificate issued to this carrier. This grant 
authorized the carrier to transport produce 
to points without the State. The endorse- 
ment should be considered as co-extensive 
with the grant contained in this certificate 
and would, therefore, extend along any 
route or territory which the carrier was au- 
thorized to serve by the Public Service 
Commission. 


“Appellant in support of its contention that 
a direct action cannot be maintained against 
it by the shipper, relies on a provision con- 
tained in the general terms of the policy to 
the effect that no action shall lie against 
the Company to recover for any loss un- 
less the amount of such loss has been ‘defi- 
nitely determined by final judgment after 
trial of the issue in an action against the 
assured,’ The endorsement provides other- 
wise and under well established principles 
supersedes any inconsistent provision con- 
tained in the general terms of the policy 
and in case of conflict, the endorsement 
controls. It was proper under the practice 
prevailing in this State for the shipper to 
maintain an action jointly against the car- 
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rier and the insurer We think it is 
clear that it was not the intention of the 
parties to apply the co-insurance and de- 
ductible clauses to the shipper or the con- 
signee and between the insurer and the 
shipper, the insurer is liable for the full 
amount of the loss subject to the maximum 
limit of liability contained in the policy. 
Weare not concerned here with any adjust- 
ment of the relative rights between the 
insurer and insured.” The judgment for the 
shipper was affirmed.—MclIntosh, t. a. Mc- 
Intosh Feed & Seed Company, v. Whieldon, 
The Automobile Insurance Company of 
Hartford, Connecticut, appellant. South 
Carolina Supreme Court. July 20, 1944. 
5 CCH Fire ANp CaAsuatty CAseEs 299, 
Willcox, Hardee, Houck & Wallace, Florence, 
S. C., for appellant. 


J. Frank Eatmon, Kingstree, S. C., for re- 
spondent, 


FIRE INSURANCE-INCENDIARISM 


(IOWA) 


e Concession of insurance by insurer 
after trial begun 

Plaintiff's dwelling, barn, granary, machine 
house, chicken house and oats bin were de- 
stroyed by a fire set by some one. Two of 
plaintiff's neighbors, whose barns were 
shortly thereafter destroyed by incendiary 
fire, went to a fortune teller about it, and 
what the fortune teller told them made them 
suspect that the plaintiff was the fire-bug. 
Plaintiff sued his fire insurers to recover 
the amount of his policies. The defendant 
originally defended on the ground that the 
policy had never been issued and the insur- 
ance claimed was not in effect, as well as on 
the ground that plaintiff had set the fire. 


The insured, after the fire on his property, 
applied for an increase in insurance, and in 
order for it to be written he surrendered 
the policies which he then had in force. 
Plaintiff's petition sought recovery from the 
defendants on the theory that they negli- 
gently failed to issue the policy. The de- 
fendants answered by a general denial, and 
by a plea that the plaintiff wilfully set the 
fires. After three questions had been asked 
plaintiff’s first witness, defendants’ counsel 
announced that they conceded “the insur- 
ance was in effect.” Plaintiff’s counsel 
moved to strike the concession, saying, 
“They can’t prove the policy was delivered. 
They can’t concede a thing of that kind.” 
The motion was overruled. In submitting the 
case to the jury, the trial court directed 
the jury to return a verdict for plaintiff for 
the amount claimed by him unless defend- 
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ants had proven by a preponderance of the 
evidence that plaintiff wilfully set fire to his 
buildings. 

There was no error in the trial court’s not 
submitting to the jury the issue of defend- 
ants’ negligence in failing to deliver the 
policy. The concession gave plaintiff all 
he could claim in this respect. The court 
was not required to submit to the jury the 
issue of defendants’ negligence because the 
legal effect of a finding for plaintiff on that 
issue was conceded by defendants. It is 
neither necessary nor proper to submit to 
the jury facts which are uncontroverted or 
conceded. Was the evidence sufficient to 
warrant submission to the jury of the issue 
as to whether plaintiff wilfully set fire to 
his building? “It is conceded that plaintiff's 
buildings were burned by incendiary fire. 
All six buildings caught fire at about the 
same time. Plaintiff was alone on the prem- 
ises at the time. His wife was doing nurs- 
ing about 25 miles away. There is no 
evidence that any other person caused these 
incendiary fires. There is substantial evi- 
dence of the following: Plaintiff believed 
he had insurance in the increased amounts 
agreed upon. Such a quantity of personal 
property was removed from the house and in 
such manner that some of it must have been 
moved out before the fire and apparently 
in preparation for it. Plaintiff testified in 
effect that he hurriedly removed the radio 
from the house during the progress of the 
fire. One of the neighbors who arrived dur- 
ing the progress of the fire testified that he 
observed the radio outside the house, “the 
cord taken off the battery was wrapped 
around it and folded up in nice shape and 
put in a box.” The same witness said, 
“There was a little cart out south of where 
the barn had been; it was full of curry 
combs, wrenches and oil cans.” The conclu- 
sion is warranted that plaintiff’s explanation 
of the starting of the fires is improbable. 
It is inconsistent with other evidence. 
Plaintiff testified he was awakened by a 
noise like a shot or blowout. He got up 
and discovered the house on fire, etc. It 
is true plaintiff denied that he set fire to 
his buildings and there is substantial testi- 
mony tending to corroborate him. We 
think, however, the issue was for the jury 
and that we are not justified in interfering.” 
Judgment for the defendant was affirmed.— 
Koonts, appellant v. Farmers Mutual Insur- 
ance Association of Van Buren County, 
Iowa, et al. Iowa Supreme Court. October 
17, 1944. 5 CCH Fire ANp CASUALTY 
Cases 331. 


A. L. Doud, Jr., Douds, Iowa, Thoma & Thoma, 
Fairfield, Iowa, for appellant. 


McBeth & Stong, Keosauqua, Iowa, Tomasek & 
Vogel, Grinnell, Iowa, for appellees. 
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TORNADO INSURANCE- 
SUMMARY JUDGMENT WHERE 
PROOF OF LOSS NOT FILED 


(WISCONSIN) 
e Plea in abatement 





The tornado policy provided that proof of 
loss, as required by the policy, be filed before 
commencement of a suit on the policy, On 
the ground that the insured had not filed 
such a proof of loss, the defendant insurer 
filed a plea in abatement, and moved for a 
summary judgment dismissing the com- 
plaint. From a dismissal of the plea in 
abatement, and denial of the motion for 
summary judgment, the defendant appealed. 
The trial court was in error in considering 
that the defendant had no right to move for 
a summary judgment upon its plea in 
abatement. “In this he was in error. Un- 
der the concession stated [that the plaintiff 
might furnish adequate proof of loss and 
then start his law suit over] which is cor- 
rect in point of law, if the undisputed show- 
ing was that no action had accrued the 
defendant was entitled to dismissal of the 
instant action. The trial judge took the view 
that the defendant must show facts suf- 
ficient to defeat the action on the merits. 
This was manifestly erroneous. . . . The 
question for determination therefore is does 
the defendant’s plea and the proof of loss 
and the terms of the policy, which are not 
disputed by affidavit or negatived by the 
allegations of the complaint, show that a 
cause of action on the policy had not ac- 
crued when the present action was com- 
menced., The proof of loss first made 
did not conform to the proofs required by 
the policy in that it did not state the cash 
value of either the building or the grain de- 
stroyed or the loss sustained in either re- 
spect; nor did it state the contract 
evidenced by an existing tornado policy 
issued by the Niagara Fire Insurance Com- 
pany; nor did it furnish a copy of the de- 
scriptions and schedules in the Niagara 
policy. A second proof of loss was offered, 
but this did not supply the deficiencies of the 
first, particularly as to the contract descrip- 
tions and schedules of the Niagara policy. 
Soth these proofs were objected to by the 
defendant as insufficient under the terms of 
its policy. It is too plain for argument that 
by the terms of the policy compliance with 
its provisions as to the contents of the proof 
of loss are made conditions precedent to 
commencement of an action. . .. The 
order of the circuit court is reversed with 
directions to enter a summary judgment 
dismissing the instant action, without preju- 
dice to timely re-commencement of another 
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action'on this policy upon the furnishing 
of proofs of loss in conformity to the terms 
of the policy.”"—Binsfield v. Home Mutual 
Insurance Co., appellant. Wisconsin Su- 
preme Court. October 10, 1944. 5 Fire 
AND CASUALTY CASES 327. 


WAIVER OF LIMITATION 
PROVISION OF FIRE POLICY 


(OKLAHOMA) 
e@ Waiver and estoppel 


Lithographic engraving stones were dam- 
aged, so the plaintiff alleged, by fire, and the 
present suit was brought on a fire policy, un- 
der which suit was required to be com- 
menced within twelve months next after 
the fire. The fire occurred on April 7, 1940, 
and the action on the policy was not insti- 
tuted until June 6, 1941. The plaintiff, in 
avoidance of the limitation provision above 
mentioned, pleaded that defendant had, 
through its adjuster, led the plaintiff to 
believe at all times until the day following 
the running of the limitation period, that 
the loss would be paid as soon as the extent 
thereof could be determined; and the ad- 
juster had requested time in which to have 
experts examine the property and to ascer- 
tain the extent of damage done, and had 
taken until the latter part of March, 1941, 
to have such examination made; and that 
the experts did not complete their examina- 
tions in time to afford plaintiff an oppor- 
tunity to institute the action within the 
limitation period provided in the policy; and 
that defendant had never advised or in- 
formed plaintiff that it intended to deny 
liability but had at all times led plaintiff to 
believe that the only issue was the amount 
of loss; and that by its conduct defendant 
had waived the limitations and had estopped 
itself to plead the same as a bar to the ac- 
tion. The evidence showed in substance 
that the defendant had employed an ad- 
juster to investigate and adjust the loss if 
possible; that the defendant neither ex- 
pressly admitted nor denied the liability 
but that the adjuster employed by it in- 
formed the plaintiff that he was not in posi- 
tion to determine the amount of loss and 
he would like to have experts examine the 
property and ascertain the extent of damage 
thereo; that plaintiff consented to such 
course of conduct and that the adjuster em- 
ployed several experts who did not com- 
plete their investigation until the latter part 
of March, 1941 when they reported that in 
their opinion the property had sustained 
no appreciable damage as a result of the 
fire; and that this information was not com- 
municated to the plaintiff until after the 
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period in which an action on the policy 
might have been instituted had expired; that 
plaintiff instituted the action shortly there- 
after. Demurrer to the evidence of plaintiff 
was overruled and motion of defendant for 
directed verdict in its favor was overruled 
and the court entered judgment in favor of 
plaintiff. 


On appeal the defendant contends that since 
the action was admittedly not instituted 
within 12 months next after the fire and 
that, since the evidence does not reveal that 
defendant was guilty of any active misrep- 
resentation or any fraud, that there exists 
no estoppel and hence the action being 
barred by the limitation provision, demur- 
rer of the defendant to the evidence of the 
plaintiff should have been sustained. The 
defendant reasons that waiver is necessarily 
based on some element of estoppel and that, 
since some act of fraudulent character is 
essential to the creation of estoppel, there 
could be no implied waiver of the limitation 
provision within which an action on the 
policy had to be instituted. However, there 
may be a waiver of existing rights even 
though no elements of estoppel are involved. 
The evidence is sufficient to support the in- 
ference that the defendant intended by its 
conduct to admit liability to the extent of 
the damage which had been done to the 
plaintiff's property by the fire involved 
within time to enable the plaintiff to insti- 
tute the action within the limitation provi- 
sion contained in the policy. The demurrer 
to the evidence of plaintiff was properly 
overruled. The judgment for the plaintiff 
was affirmed.—Prudential Fire Insurance 
Company, plaintiff in error v. The Trave- 
Taylor Company. Oklahoma Supreme 
Court. October 10, 1944. 5 CCH Fire anp 
CasuaLty Cases 335. 


WINDSTORM INSURANCE-— 
WIND-DRIVEN WATER 


(PENNSYLVANIA) 
@ Proximate cause—Conflict of laws 


On March 2 and 3, 1942, Brigantine Beach, 
New Jersey was subjected to a moderately 
severe storm during which the wind reached 
a maximum velocity of 55 miles per hour, 
whereas the average wind velocity for the 
area at that time of year was 16.8 miles per 
hour. Asa result of the storm a pier owned 
by the Wooton Hotel Company, extending 
out into, and completely surrounded by, the 
ocean was destroyed, as the court found 
“by high water driven by wind” and there 
was no evidence that “the damage, or any 
part of it, was caused solely and directly 
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by the wind.” The policy under which the 
defendant insured the plaintiff hotel com- 
pany specifically provided that the company 
should not be liable for loss or damage 
caused “directly or indirectly by tidal wave 
high water or overflow whether driven by 
wind or not’. On the insurer denying lia- 
bility, the plaintiff sued. 


“The preliminary question for determination 
is whether the law of Pennsylvania or the 
law of New Jersey controls. Defendant 
did not press its contention for the applica- 
tion of New Jersey law since it considered 
the law of both states to be the same. 
Nevertheless, I am of the opinion that the 
New Jersey law governs here since under 
the Pennsylvania decisions the contract is 
to be governed by the law of the state where 
the countersigning agent resides... .” If 
the policy provides that it shall not be 
complete until countersigned by an agent 
at a specified place it is a contract of the 
place where it is to be countersigned. The 
policy here provides that it shall not be 
valid until countersigned by the duly au- 
thorized agent of the company at Collings- 
wood, New Jersey. On the merits of the 
case, the plaintiff asserts its right to recover 
on the ground that the wind was the proxi- 
mate cause of the damage to the pier, or, 
more specifically, that the damage was 
caused by high water driven by wind. But 
the policy specifically excludes this type of 
damage. The plaintiff asserts that under a 
proper construction of the contract of in- 
surance, the defendant is liable for damage 
done by water when raised or driven by 
wind. Under the decision in the case of 
Newark Trust Co. v. Agricultural Insurance 
Co., 237 F. 788, which is binding on this 
court no recovery can be had for damage 
by water, even where the water was driven 
by wind. Plaintiff further asserts that it 
has established that the wind was not only 
the proximate and efficient cause of the 
loss, but was also the sole and direct cause. 
Plaintiff's only witness on this matter, who 
examined the pier immediately after the 
storm, testified that the front end of the 
pier was damaged by the water. Other 
witnesses testified that the wind alone did 
not cause the loss but rather that it was 
caused by water driven by the wind. Since 
this hazard was expressly excepted by the 
policy, the plaintiff cannot recover. Judg- 
ment for the defendant.—Wootton Hotel 
Corporation v. Northern Assurance Com- 
pany, Ltd. United States District Court, 
Eastern District of Pennsylvania. Sep- 
tember 28, 1944. 5 CCH Fire anp CASUALTY 
Cases 329. 

Joseph A. Ball, Philadelphia, Pa., for plaintiff. 
Elias Naame, Joseph S. Conwell, Jr., Phila- 
delphia, Pa., for defendant. 
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CHANGE OF BENEFICIARY—DELIVERY 
OF POLICY TO COMPANY 


(GEORGIA) 


© Beneficiary’s refusal to surrender pos- 
session of the policy 


The insured made one policy payable to 
“Myrtle Louise Peavy, wife of the insured”. 
At the date of the policy the insured was 
separated from, and was not living with his 
wife, Margaret Myrtle Peavy, from whom he 
had not been divorced. He was living with 
Myrtle Loutse Peavy (or Webb), although 
not married to her. As to this policy, the 
court found that the latter was, under the 
policy description, entitled to the proceeds 
of the policy. 


The other policy, was made payable to 
“Myrtle Peavy, wife of the insured, $1.000, 
and Leon Peavy, son of the insured, $500.” 
Subsequently the insured undertook and 
did everything that he could to change the 
beneficiaries in the last mentioned policy, 
but was prevented from so doing by Myrtle 
Louise Peavy (or Webb), who had secured 
the policy while living with the insured and 
refused to surrender it, though requested 
to do so by the insured. His application for 
change of beneficiary, named as beneficiaries 
Bonnie Sue Peavy, daughter of the insured, 
if living, and if not, to Leon Peavy, the son. 
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GROUP INSURANCE—LIMITA- 
TIONS IN MASTER POLICY: 


Total and permanent disability— 
Time for notice, proof and suit 
(Pa.) page 690 
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Double indemnity—When is war? 
(Hawaii) page 692 
WAR RISK INSURANCE: 


Total and permanent disability— 


Recurrences of sight (N. J.) page 691 
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As to this policy the court held that, Bonnie 
Sue Peavy being in life at the time of the 
insured’s death and_ still living, she 
became the true and legal beneficiary under 
the policy. The failure of the assured to 
comply with all the requirements of the 
policy was due to no fault of his own, but 
to that of Myrtle Louise Peavy (or Webb), 
who refused to surrender possession of it.— 
Expressmen’s Mutual Life Insurance Com- 
pany v. Peavy et al. United States District 
Court, Northern District of Georgia, At- 
lanta Division. September 3, 1944. 10 
CCH Lire Cases 192. 

Alston, Foster, Sibley & Miller, 1220 Citizens 
and Southern National Bank Bldg., Atlanta, Ga., 
for plaintiff. 

Mildred Kingloff, 129% Pryor St., S. W., J. 
Frank Kemp, 505 Connally Bldg., and T, Fel- 
ton Bowden, 1516 William-Oliver Bldg., Atlanta, 
Ga., for defendants. 


CHANGE OF BENEFICIARY— 
INCOMPLETE ATTEMPT 


(OHIO) 
e Insured killed by beneficiary of record 


Employed by the Goodyear Tire & Rubber 
Company, and insured under a group plan of 
insurance in the Aetna Life Insurance Com- 
pany, the insured, three weeks before her 
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death, wrote a letter to her employer as 
follows: 


The Goodyear Tire and Rubber Co., 

Akron, Ohio. 

Upon notice of my death please give my insur- 
ance to my sister Miss Robina Glen of 181 West 
Forest Ave., Pawtucket, R. I., or if she is dead 
give it to Miss Sheila Ross of the same address. 
Metzger has been brutal and unkind to me and 
his frequent beatings have helped hasten my 
end. 


Signed by me, 
Janet F. Metzger 
April 7th, 1941 


On May 1, 1941, the husband shot and killed 
the wife and he immediately then committed 
suicide. Before Janet Metzger’s marriage 
to Ivan C. Metzger, the plaintiff Robina 
Glen, a sister, was the named beneficiary. 
After her marriage, she had her husband 
named as beneficiary in place of her sister, 
the present plaintiff. Later, on the date of 
the above letter addressed to her employer, 
she struck out the name of her husband as 
beneficiary on her certificate of insurance 
and wrote in the name of the former bene- 
ficiary Robina Glen. The letter to her em- 
ployer was sealed and stamped but not 
mailed, and was found by the coroner in a 
box with her insurance certificate and her 
will. The homicide occurred approximately 
three weeks after the date of the letter. 
The only evidence on the issue of a change 
of beneficiary from the husband to the sister 
is the policy or certificate of insurance which 
was in the possession of the insured and 
upon which, “presumably on April 7, 1941,” 
the name of the sister was inserted; and 
the letter to her employer. 


In the event of a controversy between a 
former named beneficiary and a new benefi- 
ciary if the insurance company interpleads in 
an action by a claimant to recover the pro- 
ceeds of the policy it thereby waives any 
interest in the outcome of the action and 
thereupon the cause shall proceed between 
the respective claimants uninfluenced by any 
rights or interests of the insurance com- 
pany. “The policy under consideration re- 
served the unconditional right to the insured 
to change her beneficiary. The additional 
provisions pertaining to the mode and man- 
ner of effecting the change were solely for 
the benefit of the insured, and in this case 
were waived by the interpleader. The in- 
sured scratched out the name of her husband 
and substituted the name of her sister on 
the policy, in the same manner as the 
company had previously changed the name 
of the beneficiary on the same policy, 
from her sister to her husband; she 
at the same time wrote a letter to her 
employer who cared for such matters for its 
employees, and the only thing that she 
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failed to do was to mail the letter and for- 
ward the certificate; instead she placed the 
letter with her personal papers, which it 
was reasonable to suppose would reach 
intact the hands of her personal representa- 
tive in the event of her death. Under these 
circumstances it is not difficult for this court 
to find that there was some evidence before 
the trial court from which it could be con- 
cluded that the insured fully desired and 
intended to change the beneficiary. . . . 
In fact, from the language of her letter and 
her subsequent death, it is reasonable to 
suppose that she anticipated an assassin’s 
malevolence and desired that neither the cul- 
prit nor any of his kin should profit from 
her execution.” There is evidence to sup- 
port the judgment. The judgment for plain- 
tiff was affirmed.—Glen v. Aetna Life Ins. 
Co. et al., Read, Admr., appellant. Ohio 
Court of Appeals. March 11, 1943. 10 CCH 
Lire Cases 189. 


Hutchison & Firestone, for appellee. 
Ernest W. Teodosio, for appellant. 





CONDITIONAL DELIVERY OF POLICY 
(NEW JERSEY) 


e Acknowledgment of receipt of first 
premium 
Presumption and estoppel 


Dr. George E. Berrien applied for an insur- 
ance policy in the sum of $10,000.00 on his 
life. Some time later, the company wrote a 
policy which its agent, Bradford, took to 
Dr. Berrien and advised him that the com- 
pany had found it necessary to charge him 
at a rate higher than standard. The docte- 
refused to accept the policy because, he 
said, that he could secure a policy in another 
company at the standard rate. The agent 
then suggested that Dr. Berrien take the 
policy and compare its provisions with those 
in the policy of another company. The doctor 
took it and simultaneously signed a receipt 
therefor. The receipt bears on its face a 
statement that it is a “Receipt for Policy 
delivered for Inspection”. The pertinent 
parts of the body of the instrument read: 

“Said policy is delivered to me and received by 
me for inspection only, and I hereby agree that 
said Company shall incur no liability there- 
under unless the first premium thereof shall 
have been paid in full to, and accepted by, said 
Company during my lifetime and then only if 
I have not consulted or been treated by any 
physician since my medical examination, and I 
further agree to return said policy to said Com- 
pany upon demand by it, at any time prior to 
the said acceptance by it of said premium.”’ 


Subsequent to the delivery of the policy and 
the signing of the receipt, Bradford called 
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upon the doctor to take back the policy and 
was told by the doctor that he was too busy 
at that time to go to his home and get it 
but that he would mail it later. Bradford, 
not receiving the policy, called on him again, 
The doctor again said that he would mail 
the policy. It was not received and Brad- 
ford then attempted to telephone to Dr. 
Berrien but was advised of the latter's 
death. The policy was found among the 
doctor’s effects and his mother, Marguerite 
Berrien, who was named as beneficiary of 
the policy, demanded payment of the 
amount thereof. The company refused pay- 
ment, whereupon she instituted suit. The 
trial court directed a verdict for the plain- 
tiff. 

The policy contained a provision acknowl- 
edging receipt of the first premium in the 
amount of $295.50. The theory upon which 
appellant sought to recover was that a pre- 
sumption of delivery arose from the finding 
of the policy among the doctor’s papers 
after his death; that delivery being pre- 
sumed, the policy provision acknowledging 
receipt of the first premium estopped the 
company from interposing the defense of 
non-payment of premium and the defense 
of a conditional delivery and non-compli- 
ance with the conditions. The primary 
question to be determined is what the con- 
tract was between Dr. Berrien and the com- 
pany when he died. Appellant argues that 
the contract then in existence was the pol- 
icy. The respondent argues that the con- 
tract then in force was embodied in the 
terms of the receipt signed when the policy 
was delivered. “When the company issued 
and tendered to the doctor a policy which 
differed in essential respect from that ap- 
plied for, it was, in legal contemplation, 
making a counter-offer. ‘Before that 
counter offer could ripen into a contract, 
its terms had to be accepted by the offeree. 
Until the terms of the counter-offer were 
accepted, the policy was a mere proposal. 
There was lacking that meeting of the minds 
of the contracting parties without which no 
contract arises. What the minds of the 
parties met on is embodied in the terms of 
the receipt to the effect that the policy was 
delivered for the limited purpose of inspec- 
tion only and in consideration thereof the 
doctor agreed that no liability should arise 
under the policy except upon the perform- 
ance of two distinct acts on his part, the one 
being payment of the first premium, the 
other being proof that he had not consulted 
or been treated by any physician since his 
prior medical examination, had when the 
policy was applied for. The proof that the 
first condition was met is sought to be sup- 
plied by reference to the policy provision 
acknowledging receipt of the first premium 
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but that may not be done for the simple 
reason that the terms of the policy never 
became a valid contract between the parties. 
There was a complete absence of proof as 
to whether a physician had been consulted or 
rendered treatment since the prior medical 
examination. The proof is conclusive that 
the delivery of the policy was conditional; 
that Dr. Berrien took no steps to meet the 
conditions and consequently that the policy 
never took effect as a contract binding upon 
the company.” The judgment for the in- 
surer was affirmed.—Berrien v. New York 
Life Insurance Company. New Jersey 
Court of Errors and Appeals. September 
14, 1944. 10 CCH Lire Cases 161. 

Carey & Lane, 26 Journal Square, Jersey City, 
N. J., for plaintiff, appellant. 

Wall, Haight, Carey & Hartpence, 15 Exchange 


Place, Jersey City, N. J., for defendant, re- 
spondent. 


DOUBLE INDEMNITY— 
ACCIDENT OR DISEASE 
(CALIFORNIA) 


e Contributing disease 
Chloroform habit 





Complying with a telephoned request from 
an anonymous person, a police officer called 
at the residence of Dr. Glaeser and discov- 
ered his body on a bed, under the covers, 
apparently in a normal sleeping position. 
The body was clothed in underwear and a 


bathrobe. There was a man’s handkerchief 
in the bed. Standing on the floor, at arm’s 
length from the bed, was a pound-bottle of 
chloroform, from which somewhat less than 
an ounce had been removed. The cap was 
on the bottle. The laboratory test by the 
city toxicologist showed the presence of 
chloroform in the body, the amount being 
undetermined, and 0.125 of one percent of 
alcohol in the blood, slightly less than an 
amount which would case _ intoxication. 
The evidence shows that over a period of 
from twenty to twenty-five years Dr. Glae- 
ser used chloroform to alleviate pain and 
suffering and to induce sleep, at intervals 
ranging from three times a month to three 
times aweek. He administered it by pour- 
ing a few drops on a handkerchief and put- 
ting the handkerchief over his face. When 
his wife expressed concern over this habit 
he assured her that it was not dangerous. 
Dr. Bostick, pathologist, performed the au- 
topsy. He testified that decedent’s heart 
was about half again times normal in size. 
His autopsy findings diagnosed the cause 
of death as “arteriosclerotic heart disease, 
with old coronary occlusion; myocardial 
fibrosis, and congestive failure; fattv infil- 
tration of the liver.” He testified that 
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decedent had had heart disease of long 


standing. The fact that chloroform was 
present in the body did not change his 
opinion that the underlying cause of death 
was coronary occlusion with acute failure. 
The decedent’s widow, after recovering the 
face amount of insurance under the policies 
on the life of her husband, now sues to re- 
cover under the double indemnity provi- 
sions of the contracts, which require that 
death occur as a result directly and inde- 
pendently of all other causes of bodily in- 
jury effected solely through external, vio- 
lent and accidental means, and provided 
that no accidental death benefit would be 
paid if death resulted directly or indirectly 
from bodily or mental infirmity or disease. 


In finding for the defendant, the District 
Court said: “The burden of proving death 
by accidental means is upon plaintiff. ] 
think the plaintiff has failed to sustain the 
burden of proof. It is undisputed that Dr. 
Glaeser voluntarily took the chloroform. 
There is no showing that he took an over- 
dose—less than an ounce was missing from 
the bottle. Disregarding for the moment 
the physical disabilities discovered at the 
autopsy, if Dr. Glaeser took only the amount 
of chloroform to which he was accustomed 
and it caused his death, there was nothing 
unexpected or unusual in the means used. 

; The means were not accidental, 
but the result might be accidental. 
Assuming on the other hand that the heart 
and liver condition caused or contributed to 
Dr. Glaeser’s death, plaintiff is barred from 
recovery by the clause in the policy exclud- 
ing death resulting directly or indirectly 
from bodily or mental infirmity or disease 
in any form. Defendant is entitled 
to judgment.”—Glaeser v. The Prudential 
Insurance Company of America. United 
States District Court, Northern District of 
California, Southern Division. September 
25, 1944. 10 CCH Lire Cases 172, 
Harry G. Henderson, De Young Bldg., San 
Francisco, Cal., for plaintiff. 


Knight, Boland & Riordan, 444 California Stf., 
San Francisco, Cal., for defendant. 


GROUP INSURANCE-LIMITATIONS 
IN MASTER POLICY 


(PENNSYLVANIA) 


e@ Total and permanent disability 
Time for filing notice and proof, 
and suit 


Employed by the Jones & Laughlin Steel 
Corporation, the plaintiff was insured under 
a group life insurance policy issued by the 
defendant to the company’s employees. He 
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was employed from September 28, 1929 to 
May 17, 1938, when he was laid off due to 
a lack of work. His name remained on the 
roll of employees and he was insured until 
November 26, 1938. There appeared on his 
employment card, as of that date, the nota- 
tion “Dismissed—no work—bad heart.” The 
first notice the company received of any 
claim for total and permanent disability was 
contained in a letter written by plaintiff’s 
counsel on January 26, 1942. Binding in- 
structions were given at the trial on the 
ground that under the provisions of the 
master policy and the law applicable thereto, 
the plaintiff was barred from maintaining 
the suit as no notice or proof of disability 
was given the company until the expiration 
of three years and eight months and suit 
was not brought until October 5, 1942, four 
years and five months from the time the 
alleged disability commenced. The trial 
court entered judgment for the defendant. 


The master policy contains no definite limi- 
tation respecting the time for filing notice 
and proof of claim in cases of total and 
permanent disability. Section 14 requires 
immediate notice of “sickness” or “injury” to 
be given to the company and proof furnished 
within thirty days after such notice; that 
no action at law shall be brought for the 
recovery of benefits for permanent disability 
“unless brought within two years from the 
expiration of the time within which such 
proof is required to be filed.” Appellant 
asserts that the immediate notice and the 
proof of sickness or injury to be furnished 
within thirty days refers to claims for tem- 
porary disability only. “We do not give that 
interpretation to those words. In our judg- 
ment they include claims for total, as well 
as temporary, disability. Total and perma 
nent disability is the result of either sickness 
or injury. [If appellant is correct there is 
no express provision in the policy limiting 
the time for filing notice and furnishing 
proofs of disability. Such a situation was 
never contemplated by the parties. Those 
preliminary steps or conditions precedent 
are uniformly required before a claim for 
benefits is recognized as valid. Limitations 
for the bringing of an action on a policy 
of insurance have been sustained as valid 
and reasonable though they shorten the 
statutory period otherwise applicable. The 
appellant asserts that he is not bound by 
the limitation of two years set forth in the 
master policy, since neither the certificate 
nor the pamphlet given him when insur- 
ance was obtained, made mention of any 
such limitation. The policy contract un- 
doubtedly includes not only the group or 
master policy but the certificate of insur- 
ance issued to the employe but the group 
policy is the principal contract. The plain- 
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tiff in his statement of claim avers that he 
bases his right of recovery not only on the 
certificate but on the group policy. The 
certificate states it is issued “under and sub- 
ject to the terms and conditions of the 
group policy.” The insured was thus noti- 
fied that his certificate did not include all 
the covenants of the contract. If he had 
desired further knowledge of the provisions 
of the master policy he could have readily 
acquired it by making inquiry. The position 
of an owner of a certificate issued under a 
group policy is similar to that of a holder of 
a bond, which recites that it and other bonds 
are issued under a mortgage and refer to it 
for the terms and conditions upon which 
the bond is issued. It is apparent that the 
plaintiff was in fact familiar with the terms 
of his contract as admittedly on four previ- 
ous occasions he had made claims for tem- 
porary disability, filed proofs and had been 
paid benefits. No sound reason has been 
advanced to warrant a conclusion that the 
limitation in a master policy as to the bring- 
ing of suit, although not set out in the certi- 
ficate, is not binding. Our decision in this 
case, however, need not rest on the point 
we have just been considering. If we as- 
sume appellant is correct in his contention 
that the insurance contract is silent respect- 
ing notice and proof of claim for total and 
permanent disability benefits, then under 
a well recognized rule applicable to group 
life policies notice and proofs of claim must 
be furnished in a reasonable time. Where 
no time is fixed, and no undisputed facts, the 
question of reasonable time is one of law 
for the court”. This was not done here. 
There was no waiver of the time limitation 
by the defendant’s requesting a medical ex- 
amination of the plaintiff; the company 
made it clear that this was to be without 
prejudice to the company’s rights. No facts 
appear which relieve plaintiff from bringing 
suit within the period stipulated by the con- 
tract, or at least within a reasonable time. 
The judgment of the trial court was affirmed. 
—Ercole, appellant v. Metropolitan Life In- 
surance Company. Pennsylvania Superior 
Court. September 27, 1944. 10 CCH Lire 
CAsEs 163. 


WAR RISK INSURANCE-TOTAL 
AND PERMANENT DISABILITY 


(NEW JERSEY) 
e Fluctuating recurrences of sight 


In World War I, on the Metz front, in 
September, 1918, while engaged in battle 
a shell burst near the plaintiff seriously 
injuring his eyes. In December 1919 he was 
found to be permanently disabled, and insur- 
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ance payments to him were begun. In 1937 
the plaintiff underwent an examination of 
his eyes by the Veterans’ Administration 
which disclosed that the right eye was prac- 
tically blind, and as to the other eye, the 
government doctor said: “It is felt that he 
has practically a normal vision with correc- 
tion in the left eye, that is our estimate 
of what we thought. “This was the strong- 
est testimony of medical men bearing on 
the sight of the left eye and at its best it is 
lacking in certainty. Plaintiff claimed he 
had but slight vision at that time. In 1941 
plaintiff was put under serveillance by the 
Veterans’ Administration and later by the 
Federal Bureau of Investigation, and it was 
found that he was doing things which usu- 
ally cannot be done by persons who are 
totally blind, such as walking several blocks 
without help and without making use of a 
cane; going to stores, making purchases; 
lifting package to avoid contact with a fire 
hydrant. He was observed looking at a bill- 
board; looking up at an overcast sky; looking 
at a race sheet; passing up the aisle of a 
theatre to show a piano on the stage with- 
out touching the seats as he passed; helped 
his wife in janitor service at a theatre and 
other like conduct. Some of these things 
might have been done by a well trained 
man of no vision whatever. A careful study 
of the testimony bearing on these factors 
leaves a feeling of uncertainty as to just how 
much sight plaintiff enjoyed. “He is 
entitled to credence and he says he has at 
all times been practically blind since the 
battla of Metz. It must be remembered 
that it is not claimed here that plaintiff’s 
sight was at all times completely obliterated. 
At times he has had flashes of dim sight 
of more or less duration. He says so him- 
self and a careful study of the medical testi- 
mony leads me to the conclusion that the 
suspicious things introduced in evidence are 
explained as the result of recurrent flashes 
of sight wholly beyond plaintiff’s control 
and of no permanent practical use to him. I 
therefore have arrived at the further con- 
clusion that such fluctuating and uncertain 
recurrences of sight are not sufficient to 
find that plaintiff is in any substantial degree 
in possession of normal eyesight. I find 
that plaintiff is so far incapacitated in the 
loss of his eyesight, sustained in battle, that 
he is incapacitated to follow continuously 
any substantially gainful occupation and 
that has been his condition from the date 
of his injury down to the date of the institu- 
tion of this suit.” Judgment was entered for 
the plaintiff—Sheridan v. United States of 
America. United States District Court, Dis- 
trict of New Jersey. July 11, 1944. 10 CCH 
Lire CAsEs 220. 
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WAR CLAUSE—PEARL HARBOR 


(HAWAII) 


@ Double indemnity 
When is war? 


Tuck Lee Pang of the Honolulu Fire De- 
partment was on duty at Hickam Field, 
Oahu, on the fateful December 7, 1941 dur- 
ing the Japanese sneak attack, and he died 
on that day as a result of bodily injuries 
received at Hickam Field during the attack. 
The Congress of the United States did not 
formally declare war on Japan until the 
following day, December 8, 1941, at 4:10 
p. m. Eastern Standard Time. The insured’s 
widow, Ching Pang, sues for double in- 
demnity, claiming that her husband’s death 
was an accident, and that the war clause 
was inoperative because war had not been 
declared at the time of decedent’s death. 


“The stand taken by plaintiff is succinctly 
and squarely stated in the brief filed on her 
behalf: ‘Although other nations may have 
their own methods of determining the com- 
mencement of war, the United States has 
its method prescribed by the Constitution, 
and there is no other way.’ Amplified, the 
contention is that so far as the United States 
is concerned, its involvement in war is ex- 
clusively a political matter and under no 
circumstances may a court say that it is 
or has been so involved until and unless 
Congress has spoken.” “Although the lan- 
guage and holdings of some decisions sup- 
port plaintiff's contention, the Court is of 
the opinion that reason and the weight of 
authority dictate a contrary view. Wars 
may be preceded and initiated by formal 
announcement of either or both the contend- 
ing parties but unfortunately history 
proves that more often than not wars have 
been started by aggressors who show little 
or no respect for the formalities prescribed 
by the code of civilized nations. Japan 
has been a consistent offender in that re- 
spect. . . . What happened on December 
7, 1941 is history and common knowledge. 
The scale and intensity of the attacks at 
Pearl Harbor, Kaneohe, Hickam, Bellows 
and Wheeler Fields on Oahu and on other 
United States’ installations and bases in the 
Philippines, Guam and’ elsewhere on the 
seventh were such as to leave room for not 
the slightest possibility of a doubt of Japan’s 
design, belatedly declared by it on the same 
day, of making war on the United States. 
Accordingly, the court holds that for 
the purpose of this case war must be deemed 
to have come into existence with the outset 
of Japan’s attack. The plaintiff relies 
on West v. Palmetto State Life Insurance Co., 
[8 CCH Lire Cases 1035] and Rosenau, 
et al. v. Idaho Mut. Ben. Ass'n. [9 CCH Lire 
Cases 479]. Both the Palmetto and 
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Rosenau opinions subscribe to the theory 
that if war may exist without a prior declar- 
ation thereof, then the United States must 
logically be considered as having been at 
war since the Panay incident on the Yangtze 
River several years before the attack on 
Pearl Harbor. Obviously the premise is 
unsound. There certainly can be no com- 
parison between the Panay incident and 
Pearl Harbor. The former was subject to 
excuse by explanation, plausible or not, of 
mistaken identity. In its commission the 
accompanying design and intent were not 
apparent. On the other hand at Pearl 
Harbor, Japan’s actions unequivocally mani- 
fested a hostile intent and design to wage 
war against the United States. The former 
may have been considered an act of war, 
but no more. It left the choice with 
America to decide whether war with Japan 
was thereby called for or not. But with 
Pearl Harbor no such alternative was avail- 
able. On that occasion our course of action 
against Japan was determined by necessity 
and not by choice. In that connection, this 
Court, with all deference, finds it utterly 
impossible to subscribe to the unrealistic 
view expressed in the concluding paragraph 
of the Rosenau decision that, ‘It was possible, 
no matter how improbable, that the Pearl 
Harbor attack could have been atoned for 
and adjusted without “war” necessarily en- 
suing.’ . . . The United States Supreme 
Court and other decisions refute the 
claim that the word ‘war’ is one of art with 
a fixed legal meaning. They establish, on 
the other hand, that it clearly includes with- 
in the range of its popular meaning an armed 
clash between nations where it is obvious 
that the contest is to be pursued until one 
or the other is forced to surrender. To say 
otherwise herein on the grounds that the 
power to determine war is a political matter 
and for that reason the term ‘war’ must 
be given its possible strict legal meaning 
in the political sense is to ignore the fact 
that the issue here is not a political one, 
such as might be the case in a contest be- 
tween the executive and the legislative 
branches of the government over the exer- 
cise of war powers, but is rather only one 
of determining what the parties to a contract 
intended to mean in their particular use of 
the word ‘war’.” Judgment for the defend- 
ant (See p. 670 of this issue, for a further 
discussion of this case.).—Pang v. Sun Life 
Assurance Company of Canada. Territory 
of Hawaii, Circuit Court, First Judicial Cir- 
cuit. August 2, 1944. 10 CCH Lire Cases 
174, 


Ralph T. Yamaguchi, Honolulu, Hawaii, for 
plaintiff. 


Charles A. Gregory, Smith, Wild, Beebe & Cades, 
Honolulu, Hawaii, for defendant. 
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Other than Automobile 


IN THE CURREN T PA RA DE O F CA SES SUADLALLUUTYM THORACOTOMY ERGO AEL TNE NMA AEA BAAN KE 


ASSUMPTION OF RISK: 
Tripping over telephone’ cord 


(Kan.) 
COVENANT NOT TO SUE AS RE- 
LEASE: 
Failure to remove plaster paris from 
ear—Hearing aid (Cal. 
EXPLODING COLA BOTTLE: 
Improper handling of case (Tex.) page 695 
Variations in thickness of bottle 


(Ky.) 
FEDERAL PRISONER INJURED: 
Tort jurisdiction of Court of Claims 


page 693 


page 694 


page 694 


(R. ©.) page 695 
FIRE ORIGINATING IN_ RE- 
PAIRED REFRIGERATOR MO- 
TOR: 
Liability of repairer— Res ipsa 
loquitur (Ga.) page 696 
FOOD PRODUCTS: 
Piece of steel in cake (S. C.) page 696 
Unwholesome canned meat — Im- 
plied warranty (Fla.) page 697 


INJURY FROM HIGH-TENSION 
WIRE: 
Trespasser retrieving pet squirrel 
(Ohio) page 698 


LIABILITY FOR FURNISHING 
UNSAFE HORSE: 


Implied warranty (Iowa) page 698 
MALPRACTICE OF PHYSICIAN— 
X-RAY INJURIES: 
Qualification of experts (N. J.) page 699 


MUNICIPALITY’S LIABILITY: 
Collapse of manhole cover (Pa.) page 699 
Collapse of sidewalk (Pa.) page 700 


PARENTS’ LIABILITY—ASSAULT 

COMMITTED BY MINOR SON: 

Parents’ liability for negligence 
(Pa.) page 700 


WRONGFUL DEATH OF MINOR: 


Inadequate verdict—Nominal dam- 


ages (Ill.) page 700 
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ASSUMPTION OF RISK-TRIP OVER 
SLACK TELEPHONE CORD 


(KANSAS) 
e Duty of defendant must exist 





In the office building where the plaintiff 
worked, there was a slack telephone cord 
beside her desk. She alleged that she re- 
peatedly called the defendant telephone com- 
pany and asked that the telephone be moved; 
that the defendant promised to send some 
one to move it, but did not do so. There- 
after, plaintiff caught her foot and shoe in 
the telephone cord and was thrown to the 
floor and injured. The defendant demurred 
to plaintiff’s petition, and on its demurrer 
being overruled, appealed. It was held 
that the trial court should have sustained 
the demurrer. “It hardly needs to be stated 
that to subject the telephone company to 
liability for plaintiff’s injuries, it must have 
owed some duty to her which it failed to 
perform—that it must have been culpably 
negligent in some way in respect to such 
duty. But the telephone company had no 
business or contractual relationship with 
plaintiff respecting the installing of its tele- 
phone service in the office where she worked. 
The telephone company was not bound to 


heed plaintiff's demand that the telephone 
and its cord be moved. The situation of 
the telephone and telephone cord had existed 
before she entered the employment of the 
tenant of that office. Since she did not like 
the telephone arrangement and realized the 
likelihood that the telephone cord was liable 
to trip people moving thereabout, she owed 
the duty to herself not to work at that desk 
unless the objectionable telephone arrange- 
ment were altered to suit her. Even if her 
own employer had been at fault in the main- 
tenance of the telephone and its sagging 
cord, it is hornbook law that she could not 
recover against him when she was aware 
of the danger of tripping over it—unless 
her employer had promised to have the 
danger removed and that speedily. In go- 
ing to work where the danger was, and 
being well aware of the danger, and having 
neither promise nor prospect that the dan- 
ger would be removed, she would be held to 
have assumed the risk of the employment, 
and could not recover. Still more clearly, 
we think, does the rule of assumption of 
risk bar plaintiff's recovery against the 
telephone company which refused to move 
the telephone and telephone cord at her 
repeated request and demand. It owed her 
no special duty. The judgment was re- 
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versed and the cause remanded with direc- 
tions to enter judgment for the defendant. 
—Cooper v. The Southwestern Bell Telephone 
Company, appellant. Kansas Supreme Court. 
September 30, 1944. 11 CCH NEGLIGENCE 
CasEs 279, 


W. F. Lilleston, Wichita, Kan., S. L. Harris, 
Arthur Brewster, Kansas City, Mo., for appel- 
lant. 


Robert C. Foulston, George Siefkin, Samuel E. 
Bartlett, George B. Powers, C. H. Morris, 
Wichita, Kan., for appellee. 


COVENANT NOT TO SUE AS RELEASE 


(CALIFORNIA) 


e Failure to remove plaster paris from 
ear 


Plaintiff agreed to buy from the defendant 
corporation a hearing device known as an 
individually moulded “ear tip.” The de- 
fendant company arranged to have defend- 
ant dentist make a plaster impression of the 
ear. Immediately after the making of the 
cast and for several months thereafter, 
plaintiff complained to the company and 
others of the pain in his ear, but it was 
not until almost a year later that another 
doctor learned by a light instrument in com- 
mon use among professionals that bits of 
plaster and cotton remained in the ear. On 
this second trial, the court directed a ver- 
dict for the defendant. On reviewing the 
evidence the court on appeal concluded that 
the case should have gone to the jury, but 
for the fact that a purported “covenant not 
to sue” executed by the plaintiff and deliv- 
ered to the defendant dentist, was in fact a 
release, and not a mere covenant. “An ex- 
amination of the document which we have 
quoted discloses that it is more than a 
simple covenant not to levy execution, or as 
appellant calls it ‘a covenant not to sue’; 
it is also an agreement on the part of the 
plaintiff to make ‘no demand’ upon the de- 
fendant Compton ‘to pav said judgment or 
any portion thereof,’ the consideration there- 
for being the sum of $10.00 in the event a 
judgment is entered in favor of Charles S. 
Pellett and against defendant in said action 
‘and the sum of $5.00 on or before 60 days 
from the date hereof ins any event.’ The 
statement ... that plaintiff did receive from 
Dr. Compton the sum of $5.00 is not denied 
and the language employed by the parties 
clearly evinces an intent to discharge the 
‘above entitled action’ as to defendant 
Compton. This conclusion is_ further 
strengthened by the proviso which permits 
Dr. Compton to ‘file this covenant and 
agreement in the above entitled action. . 

in the event any proceedings are commenced 
by Charles A. Pellett contrary to and in 
violation of this covenant’ the word ‘file’ 
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as used in the above clause, clearly means 
the agreement may be set up as a defense 
to whatever ‘proceedings’ plaintiff might 
pursue contrary to its terms, whereas in a 
true covenant not to sue the covenantee, in 
event of a breach by the covenantor, may 
not set the agreement up in defense of the 
tort action but must sue separately for dam- 
ages resulting from the breach. As we 
understand the agreement the parties in- 
tended that it would serve as a defense to 
any further proceedings against Dr. Comp- 
ton.” It does not differ in substance from 
a release. The judgment for the defendant 
was affirmed.—Pellett, appellant v. Sonotone 
Corporation et al. California District Court 
of Appeal, Second District, Division Three. 
October 2, 1944. 11 CCH NEGLIGENCE CASES 
316. 

Joseph D. Taylor, Russell G. Hager, for appel- 
lant. 

Leonard Wilson, for respondents. 


EXPLODING COLA BOTTLE- 
DEFECTIVE BOTTLE 
(KENTUCKY) 

@ Variations in thickness of bottle 





While Gordon, the operator of a service 
station where R. C. Cola was sold from an 
ice-cooler from which customers helped 
themselves, was counting and setting straight 
the bottles of Cola in the cooler, one of the 
bottles exploded cutting and injuring his 
hand, The case was tried on the sole issue 
of defective container. Upon completion of 
the plaintiff's proof the court, being of the 
opinion that a defect in the container had 
been proven but that it had not been shown 
to have caused the explosion, directed the 
jury to find for the defendant. The broken 
bottle was turned over to Ed Sullivan, an 
estimator and engineer, familiar with the 
use of a micrometer; the one he used would 
measure accurately to one-thousandth of an 
inch, and he made five or six readings. He 
found variations in the thickness of the 
glass on different sides of the bottle to be 
abount .1 and the maximum thickness to be 
about .2 inch at the thickest part of the bot- 
tle. Sullivan demonstrated to the jury his 
method of making the measurements, read- 
ing at different points showing the varia- 
tions. The Secretary of the defendant, 
called as an adverse witness by the plaintiff, 
testified as to the method of inspecting the 
bottles. This witness said that the thick- 
ness of the sides of the bottle was uniform. 
The bottles were the same thickness from 
top to bottom, and the bottle was straight 
until reaching the neck, and it then curved 
in sufficiently to hold the cap, the bottom 
somewhat thicker than the sides. . . . This 
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witness was asked: “Is it impossible for a 
bottle that is thinner on one side than the 
other to be filled by your product?” and he 
replied, “I don’t know whether I could say 
‘impossible’ but it is highly improbable.” 
He said, describing the bottles used, that 
the bottom was thickest “but the sides and 
neck are the same thickness.” He was then 
asked: “If one side of the bottle is thinner 
than the other side, is that a defective bot- 
tle?” He answered: “Yes, that is a defective 
bottle,” but added that a bottle thus defective 
would likely have been broken in the filling 
machine. Again, he was asked whether 
there was any inspection made at any time 
that would indicate whether or not these 
bottles are uniform in thickness, and he 
frankly said, “Yes, sir, that could be de- 
tected by use of the light projecting mech- 
anism, and by its use any defect in the walls 
of the bottle should be discovered.” In the 
face of this proof and the undenied proof of 
Sullivan that three micrometer readings 
showed a decided variation in the thickness 
of the walls of the bottle, and the entire ab- 
sence of proof which shows no more than a 
bare possibility that the explosion might 
have been caused otherwise, there appears 
no reasonable cause for the explosion other 
than a defective container. Plaintiff’s proof 
was sufficient to carry the case to the jury. 
Judgment reversed and a new trial granted. 
—Gordon, appellant v. Nehi Beverage Com- 
pany. Kentucky Court of Appeals. Octo- 
ber 3, 1944. 11 CCH NEGLIGENCE CAsEs 271. 
Woodward, Dawson & Hobson, Louisville, Ky., 
for appellant. 


Davis, Boehl, Viser & Marcus, Louisville, Ky., 
for appellee. 


FEDERAL PRISONER INJURED- 
JURISDICTION OF COURT OF CLAIMS 


(DISTRICT OF COLUMBIA) 
e Torts in court of claims 


The plaintiff was, at the time of the accident 
undergoing sentence of imprisonment at 
Alcatraz, California, and being ordered to 
sharpen some stakes for the purpose of 
buildine a form for a concrete border to a 
flower bed and having been given an axe 
for that purpose, he unfortunately struck 
the fingers of the hand that was holding the 
stake. The accident did not result from a 
lack of skill; it was purely professional 
treatment was delayed, infection set in, the 
plaintiff prisoner was hospitalized, and cured 
of the infection but lost the major portion 
of his hand. He filed, pro se, a petition of 
claim, to which the United States demurred 
on the ground that it did not state a cause 
of action. The demurrer was sustained and 
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the petition dismissed. The case is one 
sounding in tort. Negligence or other tor- 
tious conduct of defendant’s officers is 
charged in assigning plaintiff to a task in- 
volving risk, and in treatment after ampu- 
tation. The general jurisdiction of the 
Court of Claims does not extend to a case 
sounding in tort.—Persful v. The United 


States. United States Court of Claims. Oc- 
tober 2, 1944. 11 CCH NEGLIGENCE CASES 
254. 


Rufe Persful, pro se. 


P. M. Cox, Francis M. Shea, Asst. Atty. Gen., 
for defendant. 


EXPLOSION OF COLA BOTTLE- 
RES IPSA LOQUITUR 
(TEXAS) 
e@ Improper handling of case of cola 

A Coca Cola case is divided into 24 com- 
partments, each compartment containing a 
bottle of that beverage; the width of the 
case is four compartments, its length is six 
compartments; a case filled with Coca Cola 
bottles weighs something like forty pounds; 
at each end of the case there is a handle or 
place provided for use in handling the case. 
Plaintiff undertook to move a full case of 
Coca Cola by taking hold with his left hand 
of the two last bottles in the two central 
rows of one end and with his right of the 
two corresponding bottles at the other end 
of the case. While he was thus carrying 
the case one of the bottles held in his right 
hand exploded and broke, and as a result 
thereof his right wrist was seriously injured. 
There was evidence that from the time the 
case was set down in the store by the de- 
fendant until plaintiff undertook to move 
same, no one else had handled the case or 
in any way interfered with same. A verdict 
was directed for the defendant at the close 
of the plaintiff’s evidence. The judgment of 
the trial court was affirmed on appeal. 
“Plaintiff's position here is that when he 
introduced proof that his personal injuries 
occurred substantially in the manner alleged 
by him and introduced proof of an explosion 
of the contents of the bottle, that negli- 
gence was raised as an issue of fact,—an 
issue of fact which he was entitled to have 
submitted to the jury. In short, he invokes 
the doctrine res ipsa loquitur. In a long line 
of cases it has been held that where an in- 
strumentality producing the injury has 
passed from the custody of the manufac- 
turer, in order to invoke the doctrine of 
res ipsa loquitur, it must be shown there is 
no intervening cause producing the injury. 
The negligence sought to be inferred must 
have occurred while the instrumentality was 
in the custody of the defendant—the manu- 
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facturer. The inference plaintiff sought to 
have drawn was that the bottled beverage 
was negligently overcharged with gas, or 
that the negligent compounding of the bev- 
erage generated undue gas pressure. Here 
the plaintiff handled the bottles in a way 
and manner that it would appear was not 
contemplated. There were handholes on 
either end of the case. In the way the case 
was handled a stress and strain was placed 
on the bottles. Well might it be inferred 
that such stress and strain weakened the 
bottle to which it was applied. It is per- 
haps as reasonable to attribute the explosion 
to the manner in which plaintiff handled 
the case as to any negligence in bottling 
or compounding the beverage. It is thought 
that it must be conceded that incident 
to the proper compounding and bottling 
of the beverage the container was sub- 
ject to some gas pressure. With this con- 
cession, it may be as reasonably inferred 
that a cracking or weakening of the bottle 
caused same to explode, as to infer that un- 
due gas pressure was the cause of the ex- 
plosion. Negligence must be shown to have 
occurred while the bottle was in the physical 
custody of the defendant. The negativing 
of other knowable or probable causes by 
the plaintiff after the bottle has left the cus- 
tody of the defendant is necessary in order 
to invoke the doctrine.” The judgment of 
the trial court was affirmed.—Honea v. 
Coca Cola Bottling Company. Texas Court 
of Civil Appeals, El Paso. June 15, 1944. 
Rehearing denied July 13, 1944. Writ of 
error granted October 11, 1944. 11 CCH 
NEGLIGENCE CASES 311. 

White & Yarborough, Texas Bank Bldg., Dallas, 
Tex., for appellant. 

Henry D. Akin, Robertson, Leachman, Payne, 
Gardere & Lancaster, Republic Bank Blidg., 
Dallas, Tex., for appellee. 


FIRE ORIGINATING IN REPAIRED 
REFRIGERATOR MOTOR 


(GEORGIA) 


@ Liability of motor repairing company 
Res ipsa loquitur 


The Kantors employed ,the plaintiff com- 
pany to service their Frigidaire. A service 
man from the plaintiff company came and 
took the motor out and then took it to the 
defendant company (customarily employed 
by the service company for motor repairs) 
to repair the motor. When the repairs had 
been completed, the service man replaced 
the motor in the Kantor’s refrigerator. 
Shortly thereafter there was a fire, orig- 
inating in the refrigerator motor a few hours 
after its replacement, which seriously dam- 
aged the home and furniture of the Kantors. 
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They sued the service company and recov- 
ered judgment; the service company now 
sues the defendant motor repair company 
to reimburse itself for the amount paid in 
satisfaction of the judgment. Plaintiff al- 
leged that the fire resulted from the negli- 
gence of the defendant in failing to properly 
inspect and repair the said motor. At the 
conclusion of the plaintiff’s evidence, upon 
motion of the defendant, the court granted 
a nonsuit; the plaintiff appeals. 


The motion was properly granted. “The 
plaintiff failed to show that the motor taken 
from the Kantor home was the same motor 
that was returned and placed back in the 
refrigerator. This is material because Mr. 
Kantor, testifying for the plaintiff, said that 
in his opinion the motor returned was much 
smaller than the motor taken out, and the 
fire was caused by the returned motor hav- 
ing been too small. There was evidence to 
the effect that overloading a motor might 
tend to cause a fire. The service man who 
had taken out and then replaced the motor 
in the refrigerator, said that the motor that 
he replaced fit perfectly, but he could not 
say that it was the same motor. It was 
identical in size and model, but could have 
been a different motor.” The plaintiff is 
not aided by the doctrine of res ipsa loquitur 
because here the defendant did not have 
exclusive control of the motor, and did not 
replace it after it was repaired, and it can- 
not reasonably be determined from the evi- 
dence whether negligence bv the defendant 
or the plaintiff or a third party caused the 
injury. The court did not err in granting 
the nonsuit.—Advanced Refrigeration, Inc. 
v. United Motors Service, Inc. Georgia 
Court of Appeals. September 27, 1944. 11 
CCH NEGLIGENCE CASES 228. 


Powell, Goldstein, Frazer & Murphy, James K. 
Rankin, Atlanta, Ga., for plaintiff. 


Neely, Marshall & Greene, Atlanta, Ga., for 
defendant. 


FOOD PRODUCTS-PIECE OF 
STEEL IMBEDDED IN CAKE 


(SOUTH CAROLINA) 


e@ Consumer’s mouth injured 
Statute construed 





When attempting to eat a five-cent cake, 
purchased from a retailer, which was manu- 
factured and sold by the defendant, plain- 
tiff’s gums were cut by a sharp piece of steel 
which was imbedded in the cake, thus re- 
sulting in mouth injuries for which she 
sought damages. At the close of the plain- 
tiff’s testimony the court granted the defend- 
ant’s motion for a nonsuit, on the ground 
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that the Pure Food Statute was not appli- 
cable because, within the meaning of the 
statute, a piece of steel was not an “ingre- 
dient” of the cake, for it was not a compo- 
nent part. “The statute should be liberally 
construed in order to effectuate the purpose 
of protecting the public from imposition, 
fraud and negligence of food, drug and 
drink manufacturers, processors and ven- 
dors. It provides that an article of food 
shall be deemed to be adulterated (1) ‘if 
any substance or substances has or have 
been mixed with it so as to reduce or lower 
or injuriously affect its quality or strength’ 
and again (7) ‘if it contains any added 
poisonous ingredient, or any ingredient 
which may render such article injurious to 
the health of the person consuming * * *,’ 
The steel here was a substance mixed with 
the cake, a food, which ‘reduced or lowered 
or injuriously affected its quality,’ thus in 
literal violation of (1) above. Any other 
construction of the language would be a 
strained one, and would defeat the mani- 
fest intention of the Legislature in the en- 
actment of the statute, which plainly was 
for the protection of the consumer. Again, 
(7) is also applicable to the allegations in 
the instant case; the steel was an ingredient 
which rendered the cake ‘injurious to the 
health of the person consuming.’ The lower 
court held that the steel Was not an ‘ingre- 
dient’ as that term is used in this sub-sec- 
tion (7) and that the latter contemplates 
only an ingredient in the sense of a compo- 
nent or intended part of the cake. But such 
contention might be made concerning some 
harmful drug accidentally or intentionally 
added to the usual components of cake, and 
the statute forbids the addition to a food 
of a ‘poisonous ingredient.’, A usual and 
intended ingredient is not apt to be ‘poison- 
ous’ or ‘injurious to health,’ so the con- 
tended construction would result in the 
practical elimination of all of this language 
from the Act, which cannot be said to be 
within a fair or reasonable interpretation of 
the language of the Legislature.” The case 
should have been submitted to the jury.— 
McKenzie, appellant v. Peoples. Baking 
Company. South Carolina Supreme Court. 
Tuly 26, 1944. 11 CCH NEGLIGENCE CASES 
258. 


FOOD PRODUCTS- 
UNWHOLESOME CANNED MEAT 


(FLORIDA) 


e Consumer Injured 
Privity of contract 
Implied warranty 





Tang is a canned prepared meat product 
manufactured by the defendant. The plain- 





tiff’s mother bought a can of Tang at Sapp’s 
grocery store in Orlando, Florida. After 
the plaintiff had eaten two slices of Tang 
she became violently ill, and allegedly sus- 
tained injury to mouth, throat, stomach, and 
digestive system, etc. The Defendant manu- 
facturer demurred to plaintiff's declaration 
based on warranty, on the principal ground 
that any warranty express or implied, to the 
effect that the can of Tang as manufac- 
tured by the defendant was wholesome and 
fit for human consumption, did not extend 
to the consumer thereof but was limited 
solely, * a matter of law, to the retailer, 
namely, Sapp’s Grocery. There is no stat- 
ute or controlling legal ‘precedent in Florida. 
The parties agree that there is a liability of 
manufacturer or packer of food products to 
an ultimate consumer injured by eating the 
product, but the defendant asserts that the 
basis of this liability is negligence; whereas 
the plaintiff asserts that the basis is implied 
warranty. “Some of the authorities hold 
that the basis of liability is founded in tort 
or negligence and not in contract, on the 
theory that in the sale of personal property 
there can be no implied warranty without 
privity of contract, or that warranties as to 
personal property do not attach to nor run 
with the article sold. The other theory of 
liability is on an implied warranty of whole- 
someness regardless of any privity of con- 
tract. The rationale of the implied warranty 
theory of liability is in effect that the right 
of recovery by injured consumers ought not 
to depend upon or turn on the intricacies of 
the law of sale nor upon the privity of con- 
tract, but should rest on right, justice and 
welfare of the general purchasing and con- 
suming public. The implied warranty 
theory of liability comports with the general 
trend of the best reasoned cases. The 
manufacturer knows the content and quality 
of the food products canned and offered to 
the public for consumption. The public 
generally is vitally concerned in wholesome 
food, or its health will be jeopardized. If 
poisonous, unhealthful and deleterious foods 
are placed by the manufacturer upon the 
market and injuries occur by the consump- 
tion thereof then the law should supply the 
injured person an adequate and speedy 


remedy. It is our conclusion that the 
implied warranty remedy of enforcement 
will accomplish the desired end, . . . The 


judgment appealed from is hereby re- 
versed.”—Blanton, appellant v. The Cudahy 
Packing Company. Florida Supreme Court, 
Division A. October 3, 1944. 11 CCH 
NEGLIGENCE CASEs 273. 

Clark W. Jennings, for appellant. 


Stockton, Ulmer & Murchison, William A. Car- 
ter, for appellee. 
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LIABILITY FOR FURNISHING 
UNSAFE HORSE 
(IOWA) 

e@ Implied warranty 





The plaintiff, a man of 42 years of age, had 
not ridden a horse for over twenty years. 
On the day of the accident, he went to 
the defendant’s riding stable and rented the 
horse which was assigned to him. The 
horse became unruly and unmanageable, 
and on the plaintiff’s starting to return him 
to the stable, reared and made a sudden turn 
into a fence opening, throwing plaintiff 
against a tree and injuring him. Plaintiff 
based his suit against the owner of the 
riding academy on an implied warranty that 
the horse would be suitable for riding and 
not unruly and unmanageable. One of the 
girls who had worked at the riding academy 
previously, and had assigned horses to 
customers, testified that the horse Romeo, 
assigned to the plaintiff, was one that she 
wouldn’t assign to beginners. Other evi- 
dence was to the effect that Romeo was a 
gentle horse. There was a conflict and a 
jury question on this issue. “The general 
rule is that in cases of the hiring of horses 
for riding purposes, in the absence of special 
contract or patent defects, owners impliedly 
warrant that the horses are suitable for the 
purposes known to be intended. . . . In an 
ordinary contract where one lets a horse for 
hire, such owner is under an obligation, 
sometimes referred to as a warranty, to 
furnish a reasonably safe animal for the 
purpose known to be intended and for a 
failure to use due care to discover dangerous 
propensities in such animal, or to disclose 
them to his hirer, he may be held liable. 
The operation of a riding academy is a sort 
of specialized business. It is a matter of 
common knowledge that in such business 
there are present various hazards, not the 
least of which is the riding of horses by 
inexperienced riders. Many who seek to 
hire horses come utter and total strangers to 
the animals to be ridden, knowing nothing 
about the characteristics and propensities 
of such animals and with little or no op- 
portunity to become acquainted with such. 
‘The customer is at his ‘mercy, and must 
rely upon the liveryman to guard him against 
the danger of a vicious animal and hence he 
has the right to demand of the liveryman 
that he will use such care in supplying a 
horse as a reasOnably prudent man exercises 
in his own business affairs.’ It seems to 
us that the question as to whether the owner 
knew, or in the exercise of due care, should 
have known the habits and propensities of 
a horse being rented is a proper one for 
the jury if there exist any facts and cir- 
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cumstances indicating that the owner did 
have or could have had such knowledge.” 
There was a jury question on the issue of 
the safety and suitability of the horse for 
riding purposes. The judgment for plaintiff 
was affirmed.—Evans v. Upmier, appellant. 
Iowa Supreme Court. October 17, 1944. 11 
CCH NEGLIGENCE CAsEs 304. 


Edward L. O'Connor, Iowa City, Iowa, for 
plaintiff, appellee. 

Miller, Huebner & Miller, Des Moines, Iowa, 
Dutcher, Ries & Dutcher, Iowa City, Iowa, for 
defendant, appellant. 


INJURY FROM HIGH-TENSION WIRE 


(OHIO) 


e Trespasser 
Climb up utility pole to retrieve pet 
squirrel 


The fate of the squirrel was not disclosed 
by the plaintiff’s petition. But the plaintiff 
himself was seriously injured while trying 
to retrieve the pet squirrel and restore him 
to the boy who owned him. The boy lived 
near the high-power lines of the defendant. 
A day or two before the accident, his 
squirrel had escaped and occupied the place 
where the power transformer was housed. 
“Plaintiff in an attempt to capture and 
return the sauirrel to its boy-owner, placed 
a ladder against the pole and ascended it, 
and observing that the squirrel was in a 
good-sized bird nest located in such trans- 
former and out of reach of the plaintiff, 
undertook to descend to the ground; he had 
stepped down either two or three rounds of 
the ladder when the squirrel in an under- 
taking to escape from said pole in some 
manner caused a short circuit of the wires 
whereby in some manner a powerful charge 
of electricity escaped from the wires and 
struck this plaintiff, inflicting very serious 
injuries.” The trial court sustained a de- 
murrer to plaintiff’s petition and, plaintiff 
not desiring to plead further, entered judg- 
ment for the defendant. This judgment was 
affirmed on appeal. “Here, the plaintiff of 
his own volition contacted the pole, tres- 
passed upon the defendant’s property and 
deliberately placed himself in a position of 
danger. He assumed the risk. To say the 
least, the facts established that but for his 
act the incident would not have occurred. 
It is elemental that one owes no duty toa 
trespasser upon his property, except not to 
wilfully injure him. We do not think the 
defendant should be held negligent for fail- 
ing to foresee that an adult person would 
go squirrel-hunting upon its pole and that 
the squirrel, alarmed by the pursuit, would 
short-circuit its wires lawfully installed 
thereon.” Judgment affirmed.—Keller, ap- 
pellant v. The Ohio Public Service Co., 


NOVEMBER 





(698) 


one ce A IER 


rmnemen P 





Ohi 
ber 
263. 


You 
Fly! 
app 








for 


ya, 
for 


et 


od 
fF 
1g 
m 
“d 
it. 
is 


d. 
id 
d 


5- 
f, 
of 


Pe 
ie 


d 


'S 


ra 


yf 


- 


d 
if 


DO 


oe 


[ip or mee 









) 
: 
. 


Ohio Court of Appeals, Erie County. Octo- 
ber 18, 1943. 11 CCH NEGLIGENCE CASES 
263. 

Young & Young, for appellant. 

Flynn, Frohman, Buckingham, Py & Kruse, for 
appellee. 


MALPRACTICE OF PHYSICIAN— 
X-RAY INJURIES 
(NEW JERSEY) 

© Qualification of experts 


The plaintiff consulted Dr. Stevens, who 
was a specialist in the use of X-ray. There 
is a dispute in the evidence as to the 
diagnosis then made by Dr. Stevens. Plain- 
tiff testified that the doctor told him that the 
sore at the base of his spine was a pilonidal 
cyst and recommended X-ray treatments. 
The defendant testified that he diagnosed 
the trouble as a furunculosis. The weight of 
the evidence seems to be that X-ray is not 
a proper treatment for pilonidal cyst. As to 
its use for furunculosis, there is a difference 
of opinion in the proofs. The testimony of 
physicians who subsequently treated plain- 
tiff was that he was suffering from pilonidal 
cyst, which was removed by surgical opera- 
tion. From a judgment for plaintiff, the 
defendant appealed. “Appellant’s first point 
is that it was error to permit certain expert 
testimony to be given by witnesses who 
were licensed physicians. The questions had 
to do with X-ray and the like, and the argu- 
ment is that because these physicians did 
not hold themselves out as specialists in 
that branch of the profession they were not 
competent to testify thereon. It is well 
established that having qualified as medical 
doctors they are competent to testify on all 
medical subjects upon which they claim 
sufficient ability to express an opinion, The 
qualification of an expert is for the deter- 
mination of the trial court and such deter- 
mination will not be disturbed where the 
ruling is supported by evidence. If they 
do not possess sufficient knowledge that 
deficiency may be disclosed on cross- 
examination. The objection now made goes 
to the weight to be accorded such opinion 
evidence rather than to its competency.” 
This and other assignments of error were 
overruled. The judgment for plaintiff was 
affrmed.—Young v. Stevens, appellant. New 
Jersey Court of Error and Appeals. Sep- 
tember 14, 1944. 11 CCH NEGLIGENCE CASES 
276. 

Morris Pashman, 663 Main Ave., Passaic, N. J., 
for defendant, appellant. 

David Cohn, 115 Market St., Paterson, N, J., for 
plaintiff, respondent. 
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MUNICIPALITY'S LIABILITY— 
COLLAPSE OF MANHOLE COVER 


(PENNSYLVANIA) 


e Constructive notice 
Contributory negligence 





Parking his truck in front of his grocery 
store, plaintiff got in to the back of the 
truck, picked up a fifty-pound box of 
bananas and without looking, jumped from 
the truck to the sidewalk. He landed on 
the manhole cover of a sewer which gave 
way and he suffered injuries for which the 
suit was brought. To prove constructive 
notice to the city of the lid’s wornout and 
defective condition, he called his daughter 
who testified that for a period of several 
months prior to the accident she had noticed 
on a number of occasions that as people 
walked along the sidewalk and stepped on 
the lid, it tilted. She never advised her 
father of the defective condition because she 
did not think it was important and the plain- 
tiff said he neither knew of nor noticed it. 
Although there was sufficient evidence from 
which the jury could infer the cover was 
worn and defective, it must be conceded that 
when it was in place there was nothing to 
obviously indicate the danger; otherwise 
appellee’s failure to look before he jumped 
would convict him of contributory negli- 
gence as a matter of law. “Ordinarily the 
question of constructive notice is for the 
jury, but where the defect is not observable 
to the plaintiff and can only be discovered 
by a close examination it becomes a matter 
of law for the court. Plaintiff cannot charge 
the city with constructive notice of a latent 
defect in a part of the sidewalk in front 
of his own property when he went over the 
sidewalk many times and was unable to see 
anything wrong with the manhole cover. 
The daughter’s testimony that ‘it tilted 
when somebody would walk on it’ was 
clearly insufficient. From this testimony the 
court below held that this condition was 
such as could be seen by a city policeman 
or inspector. We cannot see where a con- 
dition which was not observable by the 
owner of the property, who frequently 
passed over the sidewalk, could have been 
observable by a policeman or inspector. 
. . Judgment is reversed and entered for 
defendant.”—Siger v. City of Pittsburgh, 
appellant. Pennsylvania Superior Court. 
September 28, 1944. 11 CCH NEGLIGENCE 
Cases 240. 
Anne X. Alpern, Harry Savage, 313 City-County 
Bldg., Pittsburgh, Pa., for appellant. 


James P. McArdle, 1400 Jones Law Bidg., Pitts- 
burgh, Pa., for appellee. 
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MUNICIPALITY'S LIABILITY—COL- 


LAPSE OF SECTION OF SIDEWALK 


(PENNSYLVANIA) 
e@ Constructive notice of defect 


While walking along a street in downtown 
Pittsburgh the plaintiff fell when a section of 
the concrete sidewalk upon which he stepped 
gave way. For the injuries which he sus- 
tained a jury rendered a verdict in his favor; 
the trial court entered a judgment for the 
defendant city notwithstanding the verdict, 
and the plaintiff appealed. The injuries 
suffered by plaintiff were the result of a 
defective condition in the sidewalk, but the 
liability of the city arises only if it had no- 
tice, actual or constructive, of the existence 
of such condition at the place where the 
accident occurred. To have charged the city 
with constructive notice, it must have had 
notice of the dangerous condition of the 
sidewalk at the place where plaintiff sus- 
tained his accident. “The record does not 
disclose any notice actual or constructive to 
the city of the condition of the sidewalk at 
the place of the accident. The defect in 
the sidewalk was latent and not observable. 
Neither the plaintiff nor his witnesses testi- 
fied that there was anything about the side- 
walk to indicate that it was in a dangerous 
condition. There was no proof that the city 
had actual notice of the defect in the side- 
walk in question. Nor that the place of the 
defect and its nature were not such as would 
imply notice to the city at the time when the 
defect occurred or began to develop. If 
there was a dangerous condition in the side- 
walk at the place of accident, and it was 
observable, and plaintiff chose to proceed 
notwithstanding, he would have been guilty 
of contributory negligence; but if the con- 
dition was not observable to plaintiff it was 
not such as to charge the city with construc- 
tive notice; consequently there can be no 
recovery.”’—Sherman, appellant v. City of 
Pittsburgh. Pennsylvania Superior Court. 
September 27, 1944. 11 CCH NEGLIGENCE 
CAsEs 237. 


Alex A, Garroway, Campbell, Wick, Houck & 


Thomas, 1100 Peoples Bank Bldg., Pittsburgh, 
Pa., for appellant. 


PARENTS’ LIABILITY FOR ASSAULT 
COMMITTED BY MINOR SON 


(PENNSYLVANIA) 
© Parent’s liability for negligence 


The plaintiffs, parents of Robert Condel, 
their minor son, sued the defendants as the 
parents of their minor son Julius Savo, for 
injuries inflicted upon Robert by Julius, 
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assaulting him with his fists and throwing 
him down a steep embankment fracturing 
Robert’s leg. The trial court dismissed 
plaintiffs’ suit on the ground of the insuf- 
ficiency of the statement of claim. The 
statement of claim alleged that defendants’ 
minor son had a vicious malignant disposi- 
tion and was in the habit of abusing and 
mistreating small children; that defendants 
knew of these propensities of their son, and 
encouraged him and failed to protect other 
children from him; that they failed and 
neglected to exercise reasonable control over 
him so as to prevent him from injuring 
others, etc. On appeal the court held the 
statement of claim to be sufficient. 


“At common law the mere relation of par- 
ent and child imposes upon the parent no 
liability for the torts of the child, but the 
parents may be liable where the act of the 
child is done as the agent of the parents or 
where the negligence of the parents makes 
the injury possible. The injury committed 
by the child must have been the natural and 
probable consequence of the parents’ negli- 
gent act, that is, a consequence which, under 
the surrounding circumstances, might and 
ought reasonably to have been foreseen as 
likely to flow from such negligent act. Mere 
knowledge by the parents of the child’s 
mischievous and reckless disposition is not 
enough to make them liable for the torts 
of the child; but their liability arises from 
failure to exercise the control which they 
have over their child, when they know, or 
in the exercise of due care should know, 
that injury to another is a natural and prob- 
able consequence, for such failure to act and 
restrain the child amounts to an approval 
and sanction of, or consent to, his acts by 
the parents. The averments of the plaintiffs 
statement of claim charging the parents with 
full knowledge and approval of the tortious 
acts of their minor son are sufficient to 
charge the parents with negligence for 
which they may be answerable in damages 
for injuries caused thereby. The judgment 
is reversed with a procedendo.—Condel, etc., 
et al., appellants v. Savo et al., Pennsylvania 
Supreme Court. September 25, 1944. 11 
CCH NEGLIGENCE Cases 238. 

Vandling D. Rosa, Geo. W. Ellis, Scranton Life 
Bidg., Scranton, Pa., for plaintiffs, appellants. 
Joseph J. Cimino, William J. Fitzgerald, Fitz- 
gerald & Kelly, Scranton Life Bldg., Scranton, 
Pa., for defendant, appellees. 


WRONGFUL DEATH OF MINOR-— 
INADEQUATE VERDICT 


(ILLINOIS) 
@ Nominal damages 


In reversing and remanding for a new trial, 
a judgment in favor of the plaintiff as ad- 
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ministrator, under the Injuries Act for the 
wrongful death of his 13 year old son 
(where the plaintiff appealed, assigning as 
error the inadequacy of the verdict) the 
court said: “The deceased left lineal kin- 
dred consisting of his father, mother, and 
one sister. The law presumes sub- 
stantial injury to the parents. . . . When 
the next of kin are lineal, the law presumes 
pecuniary loss from the fact of death, while 
if the next of kin are collateral, it then be- 
comes a material question whether they 
were receiving pecuniary assistance from 
the deceased. By the great weight of 
authority substantial damages may be re- 
covered by the parents of a minor child for 
his wrongful death, notwithstanding the 
fact such child had not been gainfully 
employed; damages are to be meas- 
ured by the experience and judgment of the 
jury, enlightened by a knowledge of the 
age, sex, physical and mental characteristics 
of the child. Damages in cases of this 
character are incapable of determination by 
any fixed mathematical calculation or rule 
of certainty. From the very nature of 
the circumstances, there can be no exact rule 
of determining the value of services which a 
deceased child would have rendered, had death 
not intervened. 


“The evidence in this case shows the de- 
ceased to have been 13 years of age, a 
healthy boy, and a good student in his 
classes at school. This is about all that 
can be said with respect to a young child 
of school age. Verdicts in the maximum 
statutory amount have been permitted to 
stand in cases of children younger than the 
child in this case. Nominal damages are 
such damages as are awarded in cases 
where the alleged negligence is proved, but 
where there is either a failure of proof 
as to damages suffered or no damages 
resulted. 


“The court is of the opinion the damages as 
fixed by the verdict in this case cannot be 
considered other than nominal. Under the 
rule in this State, a parent, on the finding 
of negligence causing the death of a 
minor son, is entitled to a substantial 
verdict. 


“The judgment is therefore reversed and the 
cause remanded for a new trial.”—Wallace, 
Admr., appellant v. City of Rock Island. 
Illinois Appellate Court, Second District. 
September, 19, 1944. 11 CCH NEGLIGENCE 
CAsEs 234. 

Eagle & Eagle, Rock Island, Ill., for appellant. 
Leo J. Herbert, Rock Island, Ill., for appellee. 
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STATEMENT OF THE OWNERSHIP, MANAGEMENT, CIRCULATION, 
ETC., REQUIRED BY THE ACTS OF CONGRESS OF 
AUGUST 24, 1912, AND MARCH 3, 1933 


Of Insurance Law Journat published monthly at Chicago, Illinois, for October 
1, 1944, 


State or Ittinois } .. 
County or Cook f ** 

Before me, a Notary Public in and for the State and county aforesaid, personally 
appeared George J. Zahringer, who, having been duly sworn according to law, deposes 
and says that he is the Business Manager of the Insurance Law JourNnat and that 
the following is, to the best of his knowledge and belief, a true statement of the 
ownership, management (and if a daily paper, the circulation), etc., of the aforesaid 
publication for the date shown in the above caption, required by the Act of August 
24, 1912, as amended by the Act of March 3, 1933, embodied in section 537, Postal 
Laws and Regulations, printed on the reverse of this form, to wit: 


1. That the names and addresses of the publisher, editor, managing editor, and 
business managers are: 


Publisher, Commerce Clearing House, Inc,, Chicago 1, Illinois, 
Editor, John O. Wilkinson, Chicago 1, Illinois. 

Managing Editor, Paul Schweikert, Chicago 1, Illinois. 
Business Manager, George J. Zahringer, Chicago 1, Illinois. 


2. That the owner is: (If owned by a corporation, its name and address must 
be stated and also immediately thereunder the names and addresses of stockholders 
owning or holding one per cent or more of total amount of stock. If not owned by 
a corporation, the names and addresses of the individual owners must be given. If 
owned by a firm, company, or other unincorporated concern, its name and address, 
as well as those of each individual member, must be given.) 


Commerce Clearing House, Inc., 214 N. Michigan Ave., Chicago 1, IIl. 

The Corporation Trust Co. (N. J.), 15 Exchange Place, Jersey City, N. J. 
The Corporation Trust Co. (N. Y.), 120 Broadway, New York, N. Y. 
Justus L. Schlichting, Chicago 1, Ill. 

Margaret T. Smith, Millbrook, N. Y. 

Oakleigh Thorne, Millbrook, N. Y. 


3. That the known bondholders, mortgagees, and other security holders owning 
or holding 1 per cent or more of total amount of bonds, mortgages, or other securities 
are: (If there are none, so state.) None. 


4. That the two paragraphs next above, giving the names of the owners, stock- 
holders, and security holders, if any, contain not only the list of stockholders and 
security holders as they appear upon the books of the company but also, in cases 
where the stockholder or security holder appears upon the books of the company as 
trustee or in any other fiduciary relation, the name of the person or corporation for 
whom such trustee is acting, is given; also that the said two paragraphs contain 
statements embracing affiant’s full knowledge and belief as to the circumstances and 
conditions under which stockholders and security holders who do not appear upon 
the books of the company as trustees, hold stock and securities in a capacity other 
than that of a bona fide owner; and this affiant has no reason to believe that any 
other person, association, or corporation has any interest direct or indirect in the 
said stock, bonds, or other securities than as so stated by him. 


5. That the average number of copies of each issue of this publication sold or 
distributed, through the mails or otherwise, to paid subscribers during the twelve 
months preceding the date shown above is 
required from daily publications only.) 


(This information is 


[Signed] George J, Zahringer, Bus. Mar. 
Sworn to and subscribed before me this 19th day of September, 1944. 
[Signed] Lester Johnson 


[SEAL] (My commission expires Nov. 6, 1945.) 
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